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RILL NO. $-20-01-38 — AS AMENDED
SPECIAL ORDINANCE NO.S- 2]- 20

A SPECIAT ORDINANCE AUTHORIZING THE CITY OF FORT
WAYNE, INDIANA, TOISSUE ONE OR MORL SERTES OF TTs CI'TY
OF FORT WAYNE, INDIANA MULTIFAMILY HOLUSING REVENUE
BONDS OF 2020 (McCORMICK PLACE APARTMENTS) AND ITS
NOTE (WITII SUCH FURTHER SERIES OR OTIIER DESIGNATION
AS  DETERMINED TO BE NECESSARY., DLESIRABLE OR
APPROPRIATE), IN A MAXIMUM AGGREGATE PRINCIPAL
AMOUNT NOT TO EXCEED TEN MILLION FIVE HUNDRED
THOUSAND DOLLARS (S510.500,000), AND APPROVING AND
AUTHORIZING OTHER ACTIONS TN RESPECT THERLETO.

WHEREAS, Indiana Code Title 36, Article 7, Chapters 11.9 and 12 {eollectively.
the “Act”) declares that the financing and relinancing of cconomic development facilities
constitutes a public purpose: and

WHERFEAS, pursuant to the Act, the City ol Fort Wayne, Indiana (the “City™)1s
authorized to issue revenue bonds and notes and lend the proceeds thercof to a developer
for the purpose of financing, reimbursing or refinancing the costs ol acquisition, design,
construction, rehabilitation and equipping ol economic development [acilities in order 1o
foster creation or relention of opportunities for gainful employment and creation of
business opportunities in or near the City: and

WHEREAS, McCormick Rehabilitation, T.LC. an Indiana limited lability
company (the “Borrower™) desires o finance a portion ol the costs of a certain project
constituting an economic development facility under the Act within the City, including
all or any portion of the acquisition, design. construction, rehabilitation and equipping of
the existing apartment buildings located in the City at 2811 MeCormick Avenue
consisting of 96 units, 2 of which are used as a resident resource center and 94 are used
a5 residential units, and certain functionally-related improvements (the “Project”™); and

WHEREAS, the Borrower has advised the Fort Wayne Leonomic Development
Commission (the “Commission™) and the City concerning the Project, and requested that
the City issue, pursuant to the Act, (i) one or more series of its Multifamilv ousing
Revenue Bonds of 2020 (McCormick Place Apartments) (the “Bonds™) and (ii) its note
to the Housing Authority of the City of Fort Wayne (the “Housing Authority™) (the
“Note” and together with the Bonds, the “Obligations™) (with such further or different
scrics designation as may be necessary, desirable or appropriate, including such series
designation 1o indicate the vear in which the Bonds or Note are issued), in an aggregate
principal amount not to exceced Ten Million Live Hundred Thousand Dollars
{$10,500,000) and lend all or a portion of the proceeds ol such Obligations to the
Borrower for the purpose of providing funds (a) to pay all or a part of the cost ol design,
acquisition, construction, rehabilitation and equipping of the Project, and (b) o pay
incidental expenses of issuance, including but not limited to. the funding of a debt service
reserve fund, if necessary, and capitalized interest, il necessary: and
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WHEREAS, the Commission and this Commeoen Councl of the City (the
“Council™) each have studied the Project and the proposed financing ol the Project and
its effect on the health and general welfare of the City and its citizens: and

WIIEREAS, the Commission has considered whether the proposed Project may
have an adverse competitive ellect on similar facilities already constructed or operating
in the City; and

WHEREAS, the completion and operation of the Project will result in the
creation and retention of jobs, the creation and retention of business opportunities in the
City, the creation of allTordable housing in the City and will be of public benefit to the
health safety and general welfare ol the City and its citizens; and

WHEREAS, the Borrower has advised the Commission that it has determined
that the amount of tax credits to be allocated to the Project under Section 42 of the
Internal Revenue Code of 1986, as amended {the “Code™) does not execed the amount
necessary for the financial feasibility of the Projeet and its viability as a qualified housing
project throughout the credit period for the Project and that the Project satisfics the
requirements for the allocation of a housing credit dollar amount under the Indiana
Housing and Community Development Authority’s (the “IHCDA™) qualified allocation
plan: and

WHEREAS, pursuant o and in accordance with the Act. the City desires to
provide funds necessary to finance a portion of the Project by issuing the Obligations;
and

WIIEREAS, the City intends to issue the Bonds pursuant to 1 Bond Purchase and
Loan Agrcement, to be dated the day of the month in which the Bonds are sold or
delivered (or such other date as the officers of the City mayv hereafter approve) (the
“Bond Purchase and Loan Agreement™), by and between the City, the Borrower and
Merchants Bank of Indiana (the “Purchaser™), in order to ohtain funds to lend to the
Borrower for the purpose ol financing a portion of the Project in accordance with the
terms of the Bond Purchase and Loan Agreement, provided, however, that the agpregate
principal amount of the Bonds together with the face amount of the Note shall not exceed
Ten Million Five ITundred Thousand Dollars (S10,300,0007); and

WHEREAS, pursuant to the Bond Purchase and Loan Agreement and a note
from the Borrower to the City. the Borrower will make certain representations,
warrantics and commitments with respect to the Project and will agree 1o make payments
sufficient to pay all principal of, premiums, if any, and interest on the Bonds as the same
hecomes duc and payable, and to pay administrative expenses in connection with the
Bonds; and

WIHERFEAS, there has been submitted to this Council lor its approval the
substantially final forms of the Financing Documents (as hereinalter defined) and the
form of the proposed Special Ordinance of the Common Council of the City (the
“Council™) with respect to the Project and the Obligations (the “Ordinance™); and
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WHERFEAS, the Obligations shall never constitute a general obligation ol. an
indebtedness of, or charge against the general credit of the City; and

WHEREAS, pursuant io Indiana Code Title 36. Article 7. Chapter 12, Section 24
and Section 147(f) of the Code, and the rules promulgated thereunder, as amended, the
Conmumission published notice of a public hearing (the “Public Hearing™) on the proposed
issuance of the Obligations o finance a portion of the costs ol the Project: and

WIHEREAS, on January 23, 2020, the Commission held the Public Hearing on
the Project for the purpose of receiving cvidence and testimomy on the Projeet and
matters related to the proposed financing thereol and heard all persons interested n the
proceedings and considered written remonstrances and objections, if any: and

WHERFEAS, the Commission has rendered its report dated as of May 22, 2019
(the “Report™) concerning the proposed financing of the Project and the Seeretary of the
Commission has previously caused such Report to be submitted to the executive director
or chairman of the Fort Wayne Plan Commission. pursuant to the Act.: and

WHEREAS, no member of this Council has any pecuniary interest in any
emplovment, financing agreement or other contract made under the provisions of the Act
and related to the Bonds authorized hercin, which pecuniary interest has not been fully
disclosed to the Commission and no such member has voted on any such matter, all in
accordance with the provisions of Indiana Code 36-7-12-16.

WHEREAS, there has been submitted to the Commission (or its approval the
forms of the Financing Documents., and a form of this proposed Ordinance, which were
incorporated by reference in the Commission’s Resolution adopted on January 23, 2020,
which Resolution has been transmitted hercto; and

WHEREAS, the Issuer expects to pay for certain costs of the Obligations or costs
related 1o the Project (collectively, the “Dxpenditures™ prior to the issuance of the
Obligations. and to reimburse the Expenditures with proceeds received by the City upon
the issuance of the Obligations; and

WHEREAS, the Common Council desires to reaffirm its intent to reimburse the
Expenditures pursuant to Treas, Reg. §1.150-2 and Indiana Code §5-1-14-6(c): and

WHEREAS, based upon the Report and EDC Resolution, the Common Council
hereby finds and determines that the funding approved by the Commission for all or a
portion of the Project will be of benefit to the health and general welfare ol the citizens
of the City. complies with the provisions of the Act and the amount necessary to finance
all or a portion of the costs of the Project. together with incidental expenses incurred in
connection therewith, will require the issuance, sale and delivery of one or more series of
its Obligations in an aggregate combined principal amount not to exceed Ten Million
Five Hundred Thousand Dollars (510,500,000,
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NOW, THEREFORE, BE I'T RESOLVED BY THE COMMON COUNCIL
OF THE CITY OF FORT WAYNE AND OF ALLEN COUNTY AS FOLLOWS:

After considering the cvidence presented at the Public Hearing and in the findings
of fact set forth in the Report, this Couneil hereby finds, determines, ratifies and conlirms
that the linancing of the ecomomic development facilities relerred to in the Financing
Documents consisting of the Project. the issuance and sale of the Bonds and delivery of
the Note, and the loan ol the net proceeds thereol by the Borrower to finance all or a
portion of the Project will: (i) promote a substantial likelihood of the diversification of
industry. the ercation or retention of business opportunities, the creation or retention of
opportunities for gainful cmployment and the provision of quality, allordable,
multifamily rental housing within the jurisdiction of the Issuer; (i) serve a public
purpose. and will be of benelit to the health and general wellare of the lssuer: (iii)
comply with the purposes and provisions of the Act and it is in the public interest that the
Issuer take such lawful action as determined to be necessary or desirable to encourage the
diversification of industry, the creation or retention of business opportunities, and the
creation or retention of opportunities for gainful employment and the provision of
quality, alfordable. multifamily rental housing within the jurisdiction ol the Issuer and
(iv) not have a material adverse competitive ellect on any similar facilities already
constructed or operating in or near Allen County, Indiana.

The forms of the Bond Purchase and Loan Agreement and a corresponding
promissory note from the Borrower to the City, including the Allonge thereto from the
City to the Purchaser, Land Use Restriction Agreement by and among the City, the
Borrower and the Purchaser. Leaschold Mortgage, Assignment, Security Agreement and
Fixture Filing (Citv Seller Loan to Developer), Leaschold Mortgage, Assignment,
Security Agreement and Fisture Filing (Housing Authority Seller T.oan to City).
promissory note {rom the City to the Housing Authority, a Subordinate Master Agency
Agreement between the City and the Borrower and a Subordinate Master Pledge and
Assignment among the Cily, the Borrower and the Agent (collectively, the “Financing
Documents™) presented herewith are hereby approved, with any and all such changes as
may e deemed necessary, desirable or appropriate by the Mayor and the Clerk of the
Council (the *Clerk™). In compliance with Indiana Code Title 36, Article 1, Chapter 3,
Scction 4, two (2) copies of the Financing Documents are on file in the office of the City
Clerk for public inspection.

The City is authorized to issue one or more series of its Multifamily Housing
Revenue Bonds of 2020 (McCormick Place Apartments) and its Note (with such further
or different series designation as may be necessary, desirable or appropriate, including
such series designation to indicate the vear in which the Bonds or Note are issued). in a
maximum aggregate principal amount not to exceed Ten Million Five Hundred Thousand
Dollars (510,500,000), with a maximum term not o exceed forty (40) years from the date
of the Bonds and of the Note, respectively. and with a maximum interest rale not to
exceed eight percent (8.00%) per annum, for the purpose of procuring funds to loan to
the Borrower in order to finance a portion of the Project, which Obligations will be
payable as to principal. premium il any, and interest solely from payments made by the
Borrower pursuant to the Bond Purchase and T.oan Agreement and the Note 15sued
thereunder, and upon such terms and conditions as otherwise provided in the Financing
Documnents and the Special Ordinance. The Obligations shall never constitute a general
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obligation of, an indebtedness of, or charge against the general credit of the City, The
Mayor and Clerk are authorivzed Lo sell such bonds to the purchaser thereol al a price not
less than 98% of the ageregate principal amount thereof (excluding any original 1ssue
premium or discount), plus accrued interest, if any.

The Mayor and the Clerk are authorized and directed to execute the Iinancing
Documents. and the Mayor, the Controller, the Clerk and any other officer of the City are
authorized and directed to execute such other documents approved or authorized herein
and any other document which may be necessary. appropniate or desirable to consummate
the transaction contemplated by the Uinancing Documents and this Ordinance, and their
execution is hereby confirmed on behalf of the City. The signatures of the Mayor and the
Clerk on the Obligations and any other documents which may be necessary or desirable (o
consurnmate the transaction are  hereby confirmed on behall of the Citv. The signatures
of the Mayor and the Clerk on the Obligations may be facsimile signatures. The Mayor.
the Clerk. the Controller and any other officer of the City are authorized to arrange lor the
delivery of the Obligations to the purchaser, payment for which will be made in the manner
set forth in the Financing Documents. The Mayor and the Clerk may, by their execution of
the Financing Documents requiring their signatures and imprinting ol their facsimile
signaturcs thereon. approve any and all such changes therein and also in those Fianeing
Documents which do not require the signature of the Mavor or the Clerk without further
approval of this Common Council or the Commission 1l such changes do not affect terms
set forth in Sections 27(a)(1) through and including (a)(10) of the Act

The provisions of this Ordinance and the Financing Documents shall constitute a
contract binding between the City and the holder or holders ol the Bonds and after the
issuance of said Obligations. this Ordinance shall not be repealed or amended in any
respect which would adversely affect the right ol such holder or holders so long as any of
said Obligations or the interest thereon remains unpaid.

Subject to the obligations of the Borrower set forth in the Iinancing Documents
and/or the certificates or agreements of such Borrower o be executed upon the issuance
of the Obligations, if any of the Obligations arc issued on a tax-exempt basis for purposes
of federal income taxation, the City will use its best efforts to restrict the use of the
proceeds of the Obligations in such a manner and to cxpectations at the time the
Obligations are delivered to the purchasers thereoll so that they will not constitute
“arbitrage bonds” under Section 148 of the Code and the regulations promulgated
thereunder, or to preserve any other desired tax status under the Code. The Mayor, the
Controller and the Clerk. or any other officer having responsibility with respect to the
issuance of the Obligations, are authorized and directed. alone or in conjunction with any
ol the foregoing, or with any other officer. employee, consultant or agent of the City. to
deliver a certificate for inclusion in the transeript of proceedings for the Obligations,
setting forth the facts, estimates and circumstances and reasonable expectations
pertaining to the use of the proceeds ol the Obligations as of the date of issuance thercof.

No recourse under or upon any obligation, covenant, acceplance or agreement
contained in this Ordinance, the Financing Documents or under any judgment obtained
apainst the City, including without limitation its Economic Development Commission, or
by the enforcement of any assessment or by any legal or equitable proceeding by virtue
of any constitution or statute or otherwise, or under any circumstances, under or
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independent of the Financing Documents, shall be had against any member, director. or
officer or attorney, as such, past, present, or future, ol the City, including without
limitation its Feonomic Development Commission, ¢ither directly or through the City. or
otherwise, for the payment for or to the City or any receiver thereol or for or to any
holder of the Obligations secured therehy, or otherwise, of any sum that may remain due
and unpaid by the City upon any of the Obligations. Any and all personal liability of
every nature, whether at common law or in cquity, or by statute or by constitulion or
otherwise, of any such member, director, or officer or attorney, as such, to respond by
reason ol any act or omission on his or her part or otherwise for. directly or indirectly,
the payment for or to the City or any receiver thereof, or for or to any owner or holder of
the Obligations, or otherwise, of any sum that may remain duc and unpaid upon the
Obligations hereby secured or any at them, shall be expressly waived and released as a
condition of and consideration for the execution and delivery ol the Financing
Documents and the issuance, sale and delivery of the Obligations.

If any section, paragraph or provision of this Ordinance shall be held to be invalid
or unenforceable for any reason, the invalidity or unenforceability of such section,
paragraph or provision shall not affect any of the remaining provisions of this Ordinance.

All ordinances. resolutions and orders or parts thereol, in conflict with the
provisions of this Ordinance are, 1o the extent of such conflict, hereby repealed.

It is hereby determined that all formal actions of this Council rclating to the
adoption of this Ordinance were taken in onc or more open meetings of the Council. that
all deliberations of this Council and of its committees, il any, which resulted in formal
action, were in meetings open to the public, and that all such meetings were convened,
held and conducted in compliance with applicable legal requirements, including Indiana
Code 5-14-1.5, as amended.

The Mayor, the Controller, the Clerk and any other officer of the City are herchy
authorized and directed. in the name and on behall of the City, o exccute, attest and
deliver such further instruments and documents, and to take such further actions, in the
name of the City as in their judgment shall be necessary or advisable in order fully to
consummate the transactions described herein and carry out the purposes of this
Ordinance. and any such documents herctofore executed and delivered and any such
actions heretofore taken, be. and hereby are. ratified and approved.

This Council hereby declares its official intent, to the extent permitted by law, to
issue the Obligations in one or more series or issues, not o exceed the maximum
agorepate principal amount authorized herein, and to reimburse costs ol the Project
consisting of the Fxpenditures from proceeds ol the sale of the Obligations.

This Council finds and determines that the amount of tax credits to be allocated to
the Project under Section 42 of the Internal Revenue Code of 1986, as amended, does not
exceed the amount neeessary for the financial feasibility of the Project and its viability as
a qualificd housing projeet throughout the credit period lor the Project.  In making the
foregoing determination, this Council has relied upon representations ol the Borrower.
The foregoing determination shall not be construed to be a representation or warranty by
this Council as to the feasibility or viability of the Project. In reliance upon the
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representations of the Borrower, it is hereby found and determined that the Project
satisfics the requirements for the allocation of a housing eredit dollar amount under the
Indizna Housing and Community Development Authority’s qualified allocation plan.

This ordinance shall be in full force and effect immediately upon passage by this
Council and signing by the President of this Council and by the Mayor.

Thomas F. hdier, President

APPROVED AS TO FORM AND LEGALITY:

Coaos=——

Carol Helton, City Attorney




BILL NO.
SPECIAL ORDINANCE NO. o

A SPECIAL ORDINANCE AUTHORIZING THE CI'TY OF FORT WAYNL,
INDIANA, T0O ISSUE ONE OR MORE SERIES OF ITS CITY OF FORT
WAYNE, INDIANA MULTIFAMILY HOUSING REVENUE BONDS OF 2020
(MCCORMICK PLACE APARTMENIS) AND ITS NOTLE (WITH SUCH
FURTHER SERIES OR OTHER DESIGNATION AS DETERMINED TO BE
NECESSARY. DESIRABLLE OR  APPROPRIATE), IN A MAXIMUM
AGGREGATLE PRINCIPAL AMOUNT NOT TO EXCEED TEN MILLION
FIVE HUNDRED THOUSAND DOLLARS ($10.500,000), AND APPROVING
AND AUTHORIZING OTHER ACTIONS IN RESPECT THERETO.

WHEREAS, Indiana Code Title 36, Article 7, Chapters 11.9 and 12 {collectively, the
“Act™) declares that the (inancing and refinancing of economic development facilities constitutes
a public purposc: and

WHEREAS, pursuant to the Act, the City of Fort Wayne, Indiana (the “City™) is
authorized 1o issue revenue honds and notes and lend the proceeds thereof to a developer lor the
purpose of financing, reimbursing or refinancing the costs of acquisition, design, construction,
rehabilitation and equipping of economic development facilitics in order to foster creation or
retention of opportunities for gainful employment and creation of business opportunities in or
near the Cily; and

WHEREAS, McCormick Rehabilitation, LLC, an Indiana limited liability company (the
“Borrower™) desires to finance a portion of the costs of a certain project canstituting an
ceonomic development facility under the Act within the City, including all or any portion of the
acquisition, design, construction, rehabilitation and equipping of the existing apartment huildings
located in the City at 2811 McCormick Avenue consisting ol 96 units, 2 of which arc used as a
resident resource center and 94 are used as residential units, and certain functionally-related
improvements (the “Project™); and

WIHEREAS, the Borrower has advised the Fort Wayne Leonomic Development
Commission {the “Commission™) and the City concerning the Project. and requested that the City
issue. pursuant to the Act, (i) one or more series of its Multifamily Housing Revenue Bonds of
2020 (McCormick Place Apartments) (the “I3onds™) and (i) its note to the Housing Authority of
the City of ort Wayne (the *1lousing Authority™) (the “Note™ and together with the Bonds, the
“Obligations™) (with such further or different series designation as may be necessary, desirable
or appropriate, including such series designation to indicate the year in which the Bonds or Note
are issucd), in an aggregale principal amount not to exceed Ten Million I'ive Hundred Thousand
Dollars ($10,500.000) and lend all or a portion of the proceeds ol such Obligations o the
Borrower for the purpose of providing funds (a) to pay all or a part of the cost of design,
acquisition, construction, rehabilitation and equipping of the Project, and (b) 1o pay incidental
expenses of issuance, including but not limited to, the funding of a debt service reserve lund, it
necessary. and capitalized interest, il necessary; and

kBl B Sdae
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WHEREAS, the Commission and this Common Couneil of the City (the "Council”) cach
have studied the Project and the proposed financing of the Project and its effect on the health and
peneral welfare of the City and its citizens; and

WHEREAS, the Commission has considered whether the proposed Project may have an
adverse competitive effect on similar facilities already constructed or operating in the City; and

WHEREAS, the completion and operation ol the Projeet will result in the creation and
retention of jobs, the creation and retention of business opportunities in the City, the creation of
affordable housing in the City and will be of public bencfit w the health safety and general
welfare of the City and its citizens; and

WHEREAS, the Borrower has advised the Commission that it has determined that the
amount of tax credits to be allocated 1o the Project under Section 42 ol the Internal Revenue
Code of 1986, as amended (the “Code™) does not exceed the amount necessary for the financial
feasibility of the Project and its viability as a qualified housing project throughout the credit
period for the Project and that the Project satisfies the requirements for the allocation ol a
housing ¢redit dollar amount under the Indiana Housing and Community Development
Authority’s (the “THCDA™) qualitied allocation plan: and

WHEREAS, pursuant to and in accordance with the Act. the City desires to provide
funds necessary to finance a portion of the Project by issuing the Obligations; and

WHEREAS, the City intends o issuc the Bonds pursuant 1o a Bond Purchase and Loan
Agreement, to be dated the day of the month in which the Bonds are sold or delivered (or such
other date as the officers of the City may hereafter approve) (the “Bond Purchase and Loan
Agreement”™), by and between the City. the Borrower and Merchants Bank of Indiana (the
“Purchaser™), in order to obtain funds w lend to the Borrower for the purpose of linancing a
portion of the Project in accordance with the werms of the Bond Purchase and Loan Agreement.
provided. however, that the aggregate principal amount of the Bonds together with the face
amount of the Note shall not exceed Ten Million Five Hundred Thousand Dallars ($10,300.000);
and

WHEREAS, pursuant to the Bond Purchase and Loan Agreement and a note from the
Horrower to the City. the Borrower will make certain representations, warranties and
commitments with respeet to the Project and will agree to make payments sufficient to pay all
principal of, premiums, il any. and interest on the Bonds as the same becomes due and payable.
and to pay administrative expenses in connection with the Bonds: and

WHEREAS, there has been submitted to this Council for its approval the substantially
final forms of the Financing Documents (as hereinafler defined) and the form of the proposed
Special Ordinance of the Common Council of the City {the "Council™) with respect to the Project
and the Obligations (the “Ordinance™); and

WHEREAS, the Ohligations shall never consttute a general obligation of, an
indebtedness of, or charge against the general eredit of the City: and



WHEREAS, pursuant to Indiana Code Title 36, Article 7, Chapter 12, Section 24 and
Section 147(1) of the Code, and the rules promulgated thereunder, as amended, the Commission
published notice of a public hearing (the “Public Hearing™ on the proposed issuance of the
Obligations w {inance a portion of the costs of the Project; and

WHEREAS, on January 23, 2020, the Conunission held the Public Hearing on the
Project for the purpose of receiving evidence and testimony on the Project and matters related Lo
the proposed financing thereof and heard all persons interested in the proceedings and considered
written remonstrances and ohjections, il any: and

WHERFAS, the Commission has rendered its report dated as of May 22, 2019 (the
“Repart™) concerning the proposed financing of the Project and the Secretary of the Commission
has previously caused such Report o be submitted to the exeeutive director or chainman of the
Fort Wayne Plan Comumission, pursuant to the Act.; and

WHERFEAS, no member ol this Council has any pecuniary interest in any employment,
financing agreement or other contract made under the provisions of the Act and related to the
Bonds authorized herein. which pecuniary interest has not been fully disclosed tw the
Commission and no such member has voted on any such matter. all in accordance with the
provisions of Indiana Code 36-7-12-16.

WHERFEAS, there has been submitted o the Commission lor its approval the forms of
the Financing Documents, and a form of this proposed Ordinance, which were incorporated by
reference in the Commission’s Resolution adopted on January 23, 2020, which Resolution has
heen transmitted hereto: and

WHERFEAS, the Tssuer expects to pay {or certain costs of the Obligations or costs related
to the Project (collectively. the “Expenditures”) prior to the issuance of the Obligations, and to
reimburse the Fxpenditures with proceeds received by the City upon the issuance of the
Obligations; and

WHEREAS, the Common Council desires o reaffirm its intent to reimburse the
Expenditures pursuant to Treas, Reg. §1.150-2 and Indiana Code §5-1-14-6(c): and

WIIERFE.AS, based upon the Report and EDC Resolution, the Common Council hereby
{inds and determines that the funding approved by the Commission for all or a portion of the
I'roject will be of benelit to the health and general welfare of the citizens ol the City, complies
with the provisions of the Act and the amount necessary to finance all or a portion of the costs of
the Projeet, together with incidental expenses incurred in connection therewith, will require the
issuance. sale and delivery of one or more series of its Obligations in an aggregale combined
principal amount not to exceed Ten Million Five Hundred Thousand Dollars (510,500,000,

NOW, THEREFORE, BE I'T RESOLVED BY THE COMMON COUNCIL OF
THFE CITY OF FORT WAYNE AND OF ALLEN COUNTY AS FOLLOWS:

SECTION 1. Afier considering the evidence presented at the Public Hearing and in
the findings of fact set forth in the Report, this Council hereby finds. determines, ratifics and

tas



confirms that the financing of the economic development [acilities referred to in the Financing
Documents consisting of the Project, the issuance and sale of the Bonds and delivery of the Note,
and the loan of the net proceeds thercol by the Borrower Lo {nance all or a portion of the Project
will: (i) promote a substantial likelihood of the diversification of industry, the creation or
retention of business opportunities, the creation or retention of opportunities for gainful
employment and the provision of quality, affordable, multifamily rental housing within the
jurisdiction of the Issuer; (i) serve a public purpose, and will be of benefit to the health and
seneral welfare of the Issuer; (iii) comply with the purposes and provisions ol the Act and it is in
the public interest that the Issuer take such lawful action as determined to he necessary or
desirable to encourage the diversification of industry, the creation or retention of business
apportunities. and the creation or retention of opportunities for gainful employment and the
provision of quality, affordable. multifamily rental housing within the jurisdiction of the Issuer
and (iv) not have a material adverse competitive effect on any similar facilities already
constructed or operating in or near Allen County, [ndiana.

SECTION 2. The forms of the Bond Purchase and Loan Agreement and a
corresponding promissory note {rom the Borrower to the City, including the Allonge thereto
from the City 1o the Purchaser, Land Use Restriction Agreement by and among the City, the
Borrower and the Purchaser, Leaschold Mortgage. Assignment, Security Agreement and Fixture
Filing (City Seller Loan to Developer), Leaschold Mortgage, Assignment, Security Agreement
and Fixture Filing (Housing Authority Seller Loan to City), promissory note from the City to the
Housing Authoritv-and-_a Subordinate Master Agency Agreement between the City and the

Borrower fand a Subordinaie Master Pledge and Assignment among the City, the Borrower and

the Acent (collectively, the “Financing Documents™) presented herewith are hercby approved,
with any and all such changes as may be deemed necessary, desirable or appropriate by the
Mavor and the Clerk of the Council (the “Clerk™). In compliance with Indiana Code Title 36.
Article |, Chapter 5. Section 4, two (2) copies of the Financing Documents are on file i the
olTice of the City Clerk for public inspection.

SECTION 3. The City is authorized o issue one or more series of its Multifamily
Housing Revenue Bonds of 2020 (McCormick Place Apartments) and its Note {with such further
ar different scries designation as may be necessary. desirable or appropriate. including such
serics designation to indicate the year in which the Bonds or Note are 1ssued). in a maximum
aggregate principal amount not to exceed Ten Million Five Hundred Thousand Daollars
($10,500,000), with a maximum term not to exceed [orty (40) years from the date of the Bonds
and of the Note, respectively, and with a maximum interest rale not to exceed cight percent
(8.00%) per annum, for the purpose of procuring funds to loan to the Borrower in order 1o
finance a portion of the Project. which Obligations will be payable as to principal, premium if
any, and interest solely from payments made by the Borrower pursuant 1o the Bond Purchase and
[.oan Agreement and the Note issued thereunder, and upon such terms and conditions as
otherwise provided in the Financing Documents and the Special Ordinance. The Ohligations
shall never constitute a general obligation of, an indebtedness of. or charge against the general
credit of the City. The Mayor and Clerk are authorized 1o sell such bonds to the purchaser
thereof at a price not less than 98% of the aggregate principal amount thercol {excluding any
original issue premium or discount). plus accrued interest, if any.



SECTION 4. The Mayaor and the Clerk are authorized and directed o exceute the
Financing Documents, and the Mayor, the Controller, the Clerk and any other officer of the City
are authorized and directed 1o exceute such other documents approved or authorized herein and
any other document which may be necessary, appropriate or desirable to consummate the
transaction contemplated by the Financing Documents and this Ordinance, and their exceution is
hereby confirmed on behalf of the City.  The signaturcs of the Mayor and the Clerk on the
Ohligations and any other documents which may be necessary or desirable to consummate the
transaction are  herehy confirmed on behalf of the City. The signatures ol the Mayor and the
Clerk on the Obligations may be Tacsimile signawres. The Mayor, the Clerk, the Controller and
any other officer of the Cily are authorized to arrange for the delivery ol the Obligations to the
purchaser, payment for which will be made in the manner set forth in the Financing Documents.
The Mayor and the Clerk may, by their execution of the Financing Documents requiring their
sienatures and imprinting of their facsimile signatures thereon, approve any and all such changes
therein and also in those Financing Documents which do not require the signature of the Mayor or
the Clerk without further approval of this Commen Couneil or the Commission if such changes do
not affect terms set forth in Sections 27(a)(1) through and including (a)(10) ol the Act,

SECTION 5. The provisions of this Ordinance and the Financing Documents shall
constitute a contract binding between the City and the holder or holders of the Bonds and afler
the issuance of said Obligations, this Ordinance shall not be repealed or amended n any respect
which would adversely affect the right of such holder or holders so long as any ol sad
Obligations or the interest thereon remains unpaid.

SECTION 6. Subject to the obligations of the Borrower set forth in the Financing
Documents and/or the certificates or agreements of such Borrower to be exceuted upon the
issuance of the Obligations, if any of the Obligations are issued on a tax-exempt basis for
purposes ol federal income taxation, the City will use its best efforts to restrict the use of the
proceeds of the Obligations in such a manner and to expectations at the time the Obligations are
delivered Lo the purchasers thereof, so that they will not constitute “arbitrage honds™ under
Section 148 of the Code and the regulations promulgated thereunder, or to preserve any other
desired tax status under the Code, The Mayor, the Controller and the Clerk, or any other ollicer
having responsibility with respect to the issuance of’ the Obligations, are authorized and directed.
alone or in conjunction with any of the foregoing, or with any other officer, cmplovee. consultant
or agent of the City. to deliver a certificate for inclusion in the transeript of procecdings for the
Obligations. sctting forth the facts, estimates and circumstances and reasonable expectations
pertaining 1o the use of the proceeds of the Obligations as of the date of issuance thereof.

SECTION 7. No recourse under or upon any obligation, covenant, aceeplance or
agreement contained in this Ordinance, the Financing Documents or under any judgment
obtained against the City. including without limitation its Feonomic Development Commission,
or by the enforcement of any assessment or by any legal or cquitable proceeding by virlue of any
constitution or stalute or otherwise, or under any circumstances, under or independent ol the
Financing Documents, shall be had against any member, director, or officer or altorney, as such,
past, present, or future, of the City, including without limitation its Economic Development
Commission, either directly or through the City, or otherwise, [or the payment for or to the City
ar any receiver thereol or for or to any holder of the Obligations sceured thereby, or otherwise.
of anv sum that may remain due and unpaid by the City upon any o [ the Obligations. Any and

o



all personal liability of every nature, whether at common law or in equity, or by statute or hy
constitution or otherwise, of any such member, director, or officer or altomey, as such, 1o
respond by reason of any act or omission on his or her part or otherwise for, dircetly or
indirectly. the payment for or to the City or any receiver thercof, or for or to any owner or holder
of the Obligations, or otherwise, of any sum that may remain duc and unpaid upon the
Obligations hereby sccured or any at them. shall be expressly waived and released as a condition
of and consideration for the execution and delivery of the Financing Documents and the
issuance, sale and delivery of the Obligations,

SECTION & Ifany scction, paragraph or provision of this Ordinance shall be held 1o
be invalid or unenforecable for any reason, the invalidity or unenforceability of such section,
paragraph or pravision shall not aflect any of the remaining provisions of this Ordinance.

SECTION 9. All ordinances, resolutions and orders or parts thereof, in contlict with
the provisions of this Ordinance are, to the extent of such conflict, hereby repealed.

SECTION 10. It is herchy determined that all formal actions ol this Council relating 1o
the adoption of this Ordinance were taken in one or more open meetings of the Council, that all
deliberations of this Council and of its committees, i’ any, which resulted in formal action, were
it meetings open (o the public, and that all such meetings were convened, held and conducted in
compliance with applicable legal requirements, including Indiana Code 5-14-1.5, as amended.

SECTION 11.  The Mavor, the Contreller, the Clerk and any other officer of the City
are hereby authorized and directed, in the name and on behalf of the City, to execute, attest and
deliver such further instruments and documents, and to take such further actions. in the name of
the City as in their judgment shall be necessary or advisable in order fully to consummate the
transactions deseribed herein and carry out the purposes of this Ordinance, and any such
documents heretofore executed and delivered and any such actions heretofore taken. be. and
hereby are, ratified and approved.

SECTION 12, This Council hereby declares its official intent, to the extent permitted
by law, to issue the Obligations in one or more series or issues, not Lo exceed the maximum
agereoate principal amount authorized herein, and to reimburse costs af the Project consisting of
the Expenditures from proceeds of the sale of the Obligations.

SECTION 13, This Council finds and determines that the amount of tax credits to be
allocated to the Project under Section 42 of the Internal Revenue Code of 1986, as amended.
does not exceed the amount necessary for the financial feasibility of the Project and its viability
as a qualificd housing project throughout the credit period for the Project.  In making the
foregoing determination, this Council has relied upon representations of the Borrower.  The
foregoing determination shall not be construed to be a representation or warranty by this Council
as to the feasibility or viability of the Project. In reliance upon the representations of the
Borrower, it is hereby found and determined that the Project satisfies the requirements for the
allocation of a housing credit dollar amount under the Indiana IHousing and Communily
Development Authority’s qualified allocation plan.



SECTION 14, This ardinance shall be in full force and effect immediately upon
passace by this Council and signing by the President of this Council and by the Mavor,

(Signature page follows.)



Thomas F. Didier, President

APPROVED AS TO FORM AND LEGALITY:

Caral Helton, (lt\ Attorney



—

= oo =] O Lh = Ll (]

BILL NO. 5-20-01-38
SPECIAL ORDINANCE NO.

A SPECIAL ORDINANCLE AUTIHORIZING THE CITY OF FORT
WAYNE, INDIANA, TO ISSUE ONE OR MORE SERTES OF ITS CITY
OF FORT WAYNE, INDIANA MULTIFAMILY HOUSING REVENUE
BONDS OF 2020 (McCORMICK PLACE APARTMENTS) AND ITS
NOTE (WITH SUCH FURTHER SERIES OR OTHER DESIGNATION
AS DETERMINED  TO BE NECESSARY, DESIRABLE 0OR
APPROPRIATE), TN A MAXIMUM AGGRLEGATE PRINCIPAL
AMOUNT NOT TO EXCEED TEN MILLION FIVE HUNDRED
THOUSAND DOLLARS (510,500,000), AND APPROVING AND
AUTHORIZING OTHER ACTIONS IN RESPECT THERETO.

WHEREAS, Indiana Code Title 36, Article 7. Chapters 11.9 and 12 (collectively,
the “Act™) declares that the financing and refinancing ol economic development facilities
constitutes a public purpose; and

WHEREAS, pursuant to the Act, the City of Fort Wayne, Indiana (the “City™) is
authorized to issue revenue bonds and notes and lend the proceeds thereof to a developer
for the purpose of financing. reimbursing or refinancing the costs of acquisition, design,
construction, rehabilitation and equipping ol economic development facilities n order to
foster creation or retention of opportunities lor gainful employment and creation of
business opportunities in or near the Citv; and

WHEREAS, McCormick Rehabilitation, LLLC, an Indiana limited hability
company (the “Borrower™) desires to finance a portion ol the costs of a certain project
constituting an economic development facility under the Act within the City, including
all or any portion of the acquisition, design, construction, rehabilitation and equipping of
the existing apartment buildings located in the City at 2811 McCormick Avenue
consisting of 96 units, 2 of which are used as a resident resource center and 94 are used
as residential units. and certain functionally-related improvements (the “Project™); and

WHEREAS, the Borrower has advised the Fort Wavne Leonomic Development
Commission (the “Commission™) and the City concerning the Project, and requested that
the City issue. pursuant to the Act, () one or more series ol its Multifamily IHousing
Revenue Bonds of 2020 (McCormick Place Apartments) (the “Bonds™) and (ii) its note
lo the Housing Authority of the City of Fort Wayne (the “Housing Authority”) (the
“Note™ and together with the Bonds, the “Obligations™) (with such further or dilferent
series designation as may be necessary, desirable or appropriate, including such series
designation to indicate the year in which the Bonds or Note are issued), in an aggregate
principal amount not to exceed Ten Million Five Hundred Thousand Dollars
($10.500.000) and lend all or a portion of the proceeds of such Obligations o the
Borrower for the purpose of providing funds (a) to pay all or a part of the cost of design,
acquisition, construction, rehabilitation and equipping of the Project. and (b) to pay
incidental expenses of issuance. including but not limited to, the funding of a debt service
reserve fund, il necessary, and capitalized interest, if necessary; and



WHEREAS, the Commission and this Common Council of the City (the
“Council™) each have studied the Project and the proposed linancing of the Project and
its effect on the health and general welfare of the City and its citizens: and

WHEREAS, the Commission has considercd whether the proposed Project may
have an adverse competitive effect on similar facilities already constructed or operating
in the City; and

WHEREAS, the completion and operation of the Project will result in the
creation and retention of jobs, the creation and retention of business opportunities in the
City, the ereation of affordable housing in the City and will be of public benefit to the
health salety and general wellare of the City and its citizens; and

WHEREAS, the Borrower has advised the Commission that it has determined
that the amount of tax credits to be allocated to the Project under Section 42 of the
Internal Revenue Code of 1986, as amended (the “Code™) does not exceed the amount
necessary for the financial feasibility of the Projeet and its viability as a qualified housing
project throughout the credit period for the Project and that the Project satisfies the
requirements for the allocation of a housing credit dollar amount under the Indiana
Housing and Community Development Authority’s (the “IHCDA™) qualified allocation
plan; and

WHEREAS, pursuant to and in accordance with the Act, the City desires to
provide funds necessary lo finance a portion of the Project by issuing the Obligations;
and

WHEREAS, the City intends to issue the Bonds pursuant to a Bond Purchase and
Loan Agreement, to be dated the day of the month in which the Bonds are sold or
delivered (or such other date as the officers of the City may herealter approve) (the
“Bond Purchase and Loan Agreement™). by and between the City. the Borrower and
Merchants Bank of Indiana (the “Purchaser™), in order to obtain funds to lend to the
Borrower for the purpose of financing a portion of the Project in accordance with the
terms of the Bond Purchase and Loan Agreement. provided, however, that the aggregate
principal amount of the Bonds together with the face amount of the Note shall not exceed
Ten Million Five Hundred Thousand Dollars ($10,3500.000): and

WHEREAS, pursuant to the Bond Purchase and Loan Agreement and a note
from the Borrower to the City, the Borrower will make certain representations.
warranties and commitments with respect to the Project and will agree to make payvments
sufficient to pay all principal of. premiums, if any. and interest on the Bonds as the same
becomes duc and payable. and o pay administrative expenses in connection with the
Bonds: and

WHEREAS, there has been submitted 1o this Council for its approval the
substantially final forms of the Financing Documents (as hereinafter defined) and the
torm of the proposed Special Ordinance ol the Common Council of the City (the
“Council™) with respect to the Project and the Obligations (the “Ordinance™); and

WHEREAS, the Obligations shall never constitute a general obligation of, an
indebtedness of. or charge against the gencral credit of the City; and
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WHEREAS, pursuant to Indiana Code Title 36, Article 7, Chapter 12, Section 24
and Scction 147(1) ol the Code, and the rules promulgated thereunder, as amended. the
Commuission published notice of a public hearing (the “Public Hearing™) on the proposed
issuance of the Obligations to finance a portion of the costs of the Project: and

WIHEREAS, on January 23, 2020, the Commission held the Public Hearing on
the Project for the purpose of receiving evidence and testimony on the Project and
malters related to the proposed financing thercof and heard all persons interested in the
proceedings and considered written remonstrances and objections, if any; and

WHEREAS, the Comunission has rendered its report dated as of May 22, 2019
(the "Report™) concerning the proposed linancing of the Project and the Seccretary of the
Commussion has previously caused such Report to be submitted to the executive director
or chairman of the Fort Wayne Plan Commission. pursuant to the Act.; and

WHEREAS, no member of this Council has any pecuniary inlerest in any
employment, financing agreement or other contract made under the provisions of the Act
and related 1o the Bonds authorized herein, which pecuniary interest has not been fully
disclosed to the Commission and no such member has voted on any such matter, all in
accordance with the provisions of Indiana Code 36-7-12-16.

WHEREAS, there has been submitted to the Commission for its approval the
forms of the Financing Documents, and a form ol this proposed Ordinance, which were
incorporated by reference in the Commission’s Resolution adopted on JTanuary 23, 2020,
which Resolution has been transmitted hereto: and

WHEREAS, the Issuer expects to pay lor certain costs of the Obligations or costs
related to the Project (collectively, the “Expenditures™) prior to the issuance of the
Oblizations, and to reimburse the Expenditures with proceeds received by the City upon
the issuance of the Obligations: and

WHEREAS, the Common Council desires to reaflirm its intent to reimburse the
Expenditures pursuant to Treas, Reg, §1.150-2 and Indiana Code §3-1-14-6(c¢): and

WHEREAS, bascd upon the Report and EDC Resolution, the Common Council
hereby linds and determines that the lunding approved by the Commission for all or a
portion of the Project will be of benefit to the health and general welfare of the citizens
of the City, complics with the provisions of the Act and the amount necessary to finance
all or a portion ol the costs of the Project, together with incidental expenses incurred in
connection therewith, will require the issuance, sale and delivery of one or more series of
its Obligations in an aggregate combined principal amount not to execed Ten Million
Five ITundred Thousand Dollars {S10.300.000).

NOW, THEREFORE, BE IT RESOLVED BY THE COMMON COUNCIL
OF THE CITY OF FORT WAYNE AND OF ALLEN COUNTY AS FOLLOWS:

SECTION 1. After considering the evidence presented at the Public Hearing
and in the findings of fact set forth in the Report, this Council hereby finds, determines,
ratifics and confirms that the financing of the economic development lacilities referred to
in the Financing Documents consisting of the Project, the issuance and sale ol the Bonds
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and delivery ol the Note, and the loan of the net proceeds thereof by the Borrower to
finance all or a portion of the Project will: (i) promote a substantial likelihood of the
diversilication of industry, the creation or retention of business opportunities, the
creation or retention of opportunities for gainful employment and the provision of
quality, affordable, multifamily rental housing within the jurisdiction of the Issuer; (ii)
serve a public purpose, and will be of benefit o the health and general wellure of the
Issuer; (iil) comply with the purposes and provisions of the Act and it is in the public
interest that the Issuer take such lawful action as determined 1o be necessary or desirable
to encourage the diversification of industry, the creation or retention of business
opportunities, and the creation or retention of opportunities for gainful employment and
the provision of quality, alTordable, multifamily rental housing within the jurisdiction of
the Issuer and (1v) not have a material adverse competitive ellect on any similar facilitics
already constructed or operating in or near Allen County, Indiana.

SECTION 2. The forms of the Bond Purchase and Loan Agreement and the
corresponding promissory note from the Borrower to the City, including the Allonge
thereto from the City to the Purchaser. Land Use Restriction Agreement by and among
the City, the Borrower and the Purchaser, Leaschold Mortgage, Assignment, Sccurity
Agreement and Iixture Filing (City Seller Loan to Developer), Leaschold Mortgage.
Assignment. Security Agreement and Fixture Filing (Ilousing Authority Seller Loan 1o
City), and promissory note from the City to the Housing Authority (the “Financing
Documents™) presented herewith are hereby approved. with any and all such changes as
may be deemed necessary, desirable or appropriate by the Mayor and the Clerk of the
Council {the *Clerk™). In compliance with Indiana Code Title 36, Article 1. Chapter 3.
Section 4, two (2) copies ol the Financing Documents are on file in the office of the City
Clerk for public inspection.

SECTION 3. The City is authorized to issue one or more scrics of its
Multifamily Housing Revenue Bonds of 2020 (McCormick Place Apartments) and its
Note (with such further or ditferent series designation as may be necessary, desirable or
appropriate, including such series designation to indicate the vear in which the Bonds or
Note are 1ssued), in a maximum aggregate principal amount not to exceed Ten Million
Five Ilundred Thousand Dollars ($10.300,000). with a maximum term not to exceed
forty (40) vears from the date of the Bonds and of the Note, respectively. and with a
maximum interest rate not to exceed eight percent (8.00%) per annum, for the purpose of
procuring funds to loan to the Borrower in order to finance a portion of the Project,
which Obligations will be pavable as to principal. premium if anv, and interest solely
from pavments made by the Borrower pursuant to the Bond Purchase and Loan
Agreement and the Note issued thereunder, and upon such terms and conditions as
otherwise provided in the Financing Documents and the Special Ordinance.  The
Obligations shall never constitute a general obligation of, an indebledness of, or charge
against the general credit of the City. The Mayvor and Clerk are authorized to sell such
bonds to the purchaser thereof at a price not less than 98% of the aggregate principal
amount thereof (excluding any original issue premium or discount). plus accrued interest,
if any.

SECTION 4. The Mavor and the Clerk are authorized and directed 1o execute
the Financing Documents, and the Mayor, the Controller, the Clerk and any other ollicer of
the City are authonzed and directed o execute such other documents approved or
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authorized hercin and any other document which may be necessary, appropriate or
desirable 1o consummate the transaction contemplated by the inancing Documents and
this Ordinance, and their execution 1s hereby confirmed on behalf of the City. 'The
sipnatures of the Mavor and the Clerk on the Obligations and anv other documents which
may be necessary or desirable to consummate the transaction are  hereby confirmed on
behal [ ol the City. The signatures of the Mayvor and the Clerk on the Obligations may be
tacsimile signatures. The Mavor, the Clerk, the Controller and any other officer of the City
arc authorized to arrange for the delivery ol the Obligations to the purchaser. payment for
which will be made in the manner set forth in the Financing Documents. The Mayor and
the Clerk may, by their exccution of the I'inancing Documents requiring their signatures
and imprinting of their facsimile signatures thercon, approve any and all such changes
therein and also in those Financing Documents which do not require the signature of the
Mayvor or the Clerk without further approval of this Common Council or the Commission if
such changes do not affect terms set forth in Sections 27(a)(1) through and including
(a)(10) of the ActL.

SECTION 5. The provisions of this Ordinance and the Financing Documents
shall constitute a contract binding between the City and the holder or holders of the
Bonds and after the issuance of said Obligations, this Ordinance shall not be repealed or
amended in any respect which would adversely aflect the right of such holder or holders
so long as any of said Obligations or the interest thereon remains unpaid.

SECTION 6. Subject to the obligations ol the Borrower sct forth in the
Financing Documents and/or the certificates or agreements ol such Borrower to be
exccuted upon the issuance ol the Obligations. if any of the Obligations are 1ssued on a
tax-exempt basis for purposes of lederal income taxation, the City will use its best elforts
to restrict the use of the proceeds of the Obligations in such a manner and to expectations
at the time the Obligations arc delivered to the purchasers thercof, so that they will not
constitute “arbitrage bonds”™ under Section 148 of the Code and the regulations
promulgated thereunder, or to preserve any other desired tax status under the Code. The
Mavor, the Controller and the Clerk, or any other officer having responsibility with
respect Lo the issuance of the Obligations, are authorized and directed, alone or 1n
conjunction with any of the foregoing, or with any other officer, employee, consultant or
agent of the City, to deliver a certificate for inclusion in the transcript of proceedings for
the Obligations, setting forth the facts. cstimates and circumstances and reasonable
expeclalions pertaining to the use ol the proceeds of the Obligations as ol the date of
issuance thereol.

SECTION 7.  No recourse under or upon any obligation, covenant, acceptance
or agreement contained in this Ordinance, the Financing Documents or under any
judgment obtained against the City, including without limitation its FEconomic
Development Commission, or by the enforcement ol any assessment or by any legal or
cquitable proceeding by virtue of any constitution or statute or otherwise, or under any
circumstances, under or independent of the Financing Documents, shall be had against
any member, director, or oflicer or attorney, as such, past. present. or future, of the City,
including without limitation its Economic Development Commission, either directly or
through the City, or otherwise, for the pavment for or to the City or any receiver thereol
or lor or to any holder of the Obligations sccured thereby, or otherwise, of any sum that
may remain due and unpaid by the City upon any of the Obligations. Any and all
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personal liability of every nature, whether at common law or in equity, or by statute or by
constitution or otherwise, of any such member, director, or officer or attorney. as such, 0
respond by reason of any act or omission on his or her part or otherwise lor, directly or
indirectly, the payment for or to the City or any receiver thercof, or lor or to any owner
or holder of the Obligations, or otherwise. ol any sum that may remain due and unpaid
upon the Obligations hereby sccured or any at them, shall be expressly waived and
released as a condition of and consideration for the execution and delivery of the
Financing Documents and the issuance, sale and delivery of the Obligations,

SECTION 8. Ii'any section. paragraph or provision of this Ordinance shall be
held to be invalid or unenforceable for any reason, the invalidity or unenforceability of
such section. paragraph or provision shall not affect any of the remaining provisions ol
this Ordinance.

SECTION 9. All ordinances, resolutions and orders or parts thereoll in
conflict with the provisions of this Ordinance are, to the extent of such conflict, hereby
repealed.

SECTION 10. It is hereby determined that all formal actions of this Council
relating to the adoption of this Ordinance were taken in one or more open meetings of the
Council. that all deliberations of this Council and of its committees, if any. which
resulted in formal action, were in meetings open to the public, and that all such meetings
were convened. held and conducted in compliance with applicable legal requirements,
including Indiana Code 5-14-1.3, as amended.

SECTION 11. The Mayor, the Controller, the Clerk and any other officer of
the City are hereby authorized and directed. in the name and on behalf of the City. to
execule, attest and deliver such further instruments and documents. and to take such
further actions. in the name of the City as in their judgment shall be necessary or
advisable in order fully to consummate the transactions described herein and carry out
the purposes of this Ordinance, and any such documents heretolore executed and
delivered and any such actions heretofore taken. be, and hereby are, ratified and
approved.

SECTION 12. This Council hereby declares 1ts olficial intent, to the extent
permitted by law, to issuc the Obligations in one or more series or issues. not to cxceed
the maximum aggregate principal amount authorized herein, and to reimburse costs of
the Project consisting of the Lxpenditures from procecds of the sale of the Obligations.

SECTION 13. This Council finds and determines that the amount of tax credits
to be allocated to the Project under Section 42 of the Internal Revenue Code of 1986, as
amended, does not exceed the amount necessary for the financial feasibility of the Project
and its viability as a qualified housing project throughout the credit period for the
Project.  In making the foregoing determination. this Council has relied upon
representations of the Borrower, The forecgoing determination shall not be construed to
be a representation or warranty by this Council as to the feasibility or viability of the
Project. In reliance upon the representations ol the Borrower, it is hereby found and
determined that the Project satisfies the requirements for the allocation of a housing
credit dollar amount under the Indiana Housing and Community Development
Authority’s qualified allocation plan.
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SECTION 14, This ordinance shall be in full force and effect immediately
upon passage by this Council and signing by the President of this Council and by the
Mayor.

'l'hér-xul_as F. Didier, President

APPROVED AS TO FORM AND LEGALITY:

Carol Helton, City Attorney



This instrument was prepared by ancd
afler recording please return to:

Forieg DeVault LLP

12800 North Mernidian Street, Suite 300
Carmel, Indiana 46032

Allention: James T. Crawlord, Ir., Esg.

LAND USE RESTRICTION AGREEMENT
by and among
CITY OF FORT WAYNE, INDIANA, as Issuer,
MCCORMICK REHABILITATION, LLC, as Borrower

and

MERCHANTS BANK OF INDIANA, as Bond PPurchaser

Relating to:

$3.814,752 City of Fort Wayne, Indiana
Multifamily Housing Revenue Bonds of 2020
(McCormick Place Apartments)

and

%6,685,218 City of Fort Wavne, Indiana Note
(MeCormick Place Apariments)

Dated as of L 2020

Bl Lamd U Restnetion Agreement (LURA) - MeCormmek Place 07 07200 w20 10605932 3 doos
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LAND USE RESTRICTION AGREEMENT

THIS LAND USE RESTRICTION AGREEMENT (as amended, modified or
supplemented from time to time, the “Regulatory Agreement”™) is made and entered into as of
o . 2020, by and among MCCORMICK REHABILITATION, LLC, an Indiana limited
liability company (together with its permitted successors, assigns and transferees ol the Project
(as hereinalier defined), the “Borrower™), the CITY OF FORT WAYNE, INDIANA (together
with its successors and assigns, the “Issuer™), a municipal corporation created and existing under
the Taws ol the State of Indiana, and MERCHANTS BANK OF INDIANA an Indiana state bank,
as purchaser of the Bonds (together with any successor bondholder under the Bond Purchase and
l.oan Agreement described below and their respective successors and assigns, the “Bond
Purchaser™).

WITNESSETH:

WHEREAS, the Issuer is authorized to issue bonds and notes for the purpose of financing
the acquisition. renovation and equipping of economic development facilities consisting of
residential [acilities for low and moderate income Families or persons as provided in Indiana Code
36-7-11.9 and -12 (the “Act™); and

WHEREAS, the Borrower has applied to the Issuer 1o 1ssue bonds and notes to pay a
portion of the costs of the acquisition, construction, rehabilitation and equipping ol a multifamily
housing Tacility o be (i) occupied in part by persons of low and moderate income, (ii) known as
MeCormick Place (the “Project”™, and (iii) located in the City of Fort Wayne, Indiana on the real
property described in Exhibit “C™ attached hereto and by this reference made a part hereol (the
“Real Property™); and

WHEREAS, the Issuer is unwilling to make the Loan (as defined below) unless the
Borrower agrees to be regulated in the manner set forth herein, and the Borrower is willing to
execute and abide by this Regulatory Agreement as a condition of abtaining the Loan.

NOW, THEREFORE, it is hereby agreed by and between the parties hereto. their
successors and assigns, as follows:

1. Definitions. As used in this Regulatory Agreement, the following terms shall have
the following respective meanings.

“Act” means Indiana Code 36-7-11.9 and 12, as amended.

“Adjusted Family Income™ means the anticipated annual income ol a person (together
with the anticipated annual income of all persons who intend 1o reside with such person in one
residential unit), as determined in a manner consistent with Section 8 of the United States Housing

Act of 1937 or if such program is terminated under such program as in effect immediately before
such termination.

“Authorized Borrower Representative” means any person who, at any time and [rom
time to time, is designated as the Borrower’s authorized representative by written certificate
furnished to the Issuer and the Bondholder containing the specimen signature of such person and



signed on behalf of the Borrower by or on behall ol any authorized general partner of the Borrower
if the Borrower is a general or limited partnership, by any authorized managing member ol the
Borrower il the Borrower is a limited liability company, or by any authorized officer of the
Borrower if the Borrower is a corporation, which certificate may designate an allernate or
alternates. The Bondholder and the Issuer may conclusively presume that a person designated in
a written certificate filed with it as an Authorized Borrower Representative is an Authorized
Borrower Representative until such time as the Borrower files with it (with a copy to the Issuer) a
writlen certificate revoking such person’s authorily o act in such capacity.

“ Available Units™ means residential units in a residential rental project that are actually
occupied and residential units in the project that are unoceupicd and have been leased at least once
after becoming available for occupancy, provided that (a)in the case of an acquisition of an
existing residential rental project, a residential unit that is unoccupied on the later of (i) the date
the project is acquired or (ii) the issue date of the First Bonds is not an Available Unit and does
not become an Available Unit until it has been leased for the lirst time after such date, and (b) a
residential unit that is not available for occupancy due to renovations is not an Available Unit and
does not become an Available Unit until it has been leased for the first time after the renovations
are completed.

“Bondholder” means the Bond Purchaser and any subscquent helders of the Bonds,

“Bond Counsel” means Krieg DeVault LLP or any other law firm ol nationally recognized
standing in the field of municipal finance law whose opinions arc generally accepted by purchascrs
of tax-exempt obligations and who is acceptable to the Issuer.

“Bond Purchase and Loan Agreement™ means the Bond Purchase and Loan Agreement
dated as of . 2020 by and among the Issuer, the Borrower and the Bond Purchaser., as
it may be amended from time to time,

“Ronds” means the $3,814.782 City of Fort Wayne. Indiana Multifamily Housing
Revenue Bonds of 2020 {McCormick Place), including any refunding obligations.

“Borrower” mcans McCormick Rchabilitation, LLC, an Indiana limited liability
company. together with its permitted successors and assigns.

“Business Day” means any day other than (a) a Saturday or a Sunday, (b) any day on
which banking institutions located in the city or cities in which the principal office or payment
office of the Bondholder are located ar the ¢ity or cities in which any paying agent is located are
required or authorized by law or exceutive order to close, (¢) any day on which banking institutions
located in the city of New York, New York are required or authorized by law or executive order
to close or (d) a day on which The New York Stock Exchange is closed.

“Code” means the Internal Revenue Code of 986, as amended and supplemented [rom
time to time. or any successor statute, and applicable [inal, temporary or proposed regulations
thercunder.

“Commercial Facilities” means that part of the Project not consisting of (i) that portion
of the building or buildings of the Project containing residential units and (ii) any facilities, or
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portions thereof, that arc approved by the Issuer and arc properly allocable and are dircetly related
and essential to the portions of such building or buildings containing residential units for purposes
of Section 142{d) of the Code. including the Recrcation Facilities hereinafter defined and the
portion of the parking facilities hereinalier described and the tenant laundry facilities which are
intended for use by the Project’s residential tenants.

“*Compliance Certificate” means the Compliance Certificate substantially in the form of
Exhibit “B™ hereto, as such form may be revised by the Issuer from time to time upon advice of
Bond Counsel.

“Electronic Means™ means an email or a facsimile transmission or other similar electronic
means of communication, including a telephonic communication promptly confirmed by writing
Or writlen transmission.

“Equity Investor™ NEF Assignment Corporation, and its respective successors and/or
assigns.

“First Bonds™ means the first issue of bonds pursuant to Scction 142(d) of the Code to
finance the acquisition of an existing residential rental project.

“HUD™ means the United States Department of Housing and Urban Development,

“Income Certification™ means an Income Certification substantially in the form of Exhibit
“A” hereto or such other form which contains all pertinent information requested in Exhibit =A,”
as such form may be revised by the Issuer from time to time upon advice of Bond Counsel.

“Income Tax Regulations” mecans any applicable [nal, proposed or temporary
regulations and revenue rulings under the Code. References to a section of the Income Tax
Regulations shall be deemed to include any analogous seetion of revised or successor regulations.

*Issuer® means the City of Fort Wayne, Indiana, a municipal corporation organized and
existing under the laws of the State of Indiana. together with its permitted successors and assigns.

“Loan" means. collectively, (i) the proceeds provided by the Issuer to the Borrower
pursuant to the Bond Purchase and Loan Agreement and (ii) that certain $6.683.218 loan made by
Lthe Tssuer to the Borrower.,

*Low-Income Persons or Families/Low-Income Tenants” means persons whose
aggregate Adjusted Family Income does not exceed 60% ol the Median Gross Income [or the Area
determined by the Secretary of Housing and Urban Development in a manner consistent with
determinations of lower income families under Section 8(0(3) of the United States Housing Act
of 1937, as amended (or, il such program is terminated, under such program as in cflect
immediately before such termination). with adjustments for smaller and larger families. For
purposes of this definition, the occupants of a residential unit shall not be deemed to be Low-
Income Persons or Families/Low-Income Tenants iF all the occupants ol such residential unit arc
“students”, as defined in Section 151{c)(4) of the Code, provided however, the occupants of a
residential unit shall not be disqualitied as Low-Income Persons or Families/Low-Income Tenants
merely because it is occupiced (1) by an individual who is (a) a student receiving assistance under
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title IV of the Social Security Act, (b) a student who was previously under the care and placement
responsibility of the State agency responsible for administering a plan under part I3 or part E of
title IV of the Social Security Act, or (¢) enrolled in a job training program receiving assistance
under the Job Training Partnership Act or under other similar Federal, state or local laws or
(ii) entirely by full-time students if such students are (a) single parents and their children and such
parents and children are not dependents of another individual, (b) single parents and their children
and such parents are not dependents of another individual and such children are not dependents ol
another individual other than a parent of such children, or (¢) married and file a joint return,

“Median Gross Income for the Area™ means the median income for the houscholds in
the area which includes the City of Fort Wayne, Indiana, as determined from time to time by the
Secretary of Housing and Urban Development, under Section 8()(3) of the United States Housing
Act of 1937, as amended (or if such program is terminated, median income determined under the
program in effect immediately belore such termination), in each case as adjusted for Tamily size,
all in accordance with Section 142(d) of the Code.

“NEF” means NEF Assignment Corporation,

“Note™ means. collectively, the promissory notes of the Borrower, dated the date of
issuance and delivery of the Bonds, evidencing the Borrower’s obligation to repay the Loan, as
the same may be amended, moditied or supplemented from time to time.

“Plans” means the final plans and specifications for the Project, as such plans and
specifications may be revised from time to time. Modifications to the Plans do not require the
approval of the Issuer or the Bondholder.

“Project™ means the multifamily housing project located on the Real Property in the City
of Fort Wayne, Indiana and known as “MeCormick Place.”

“Qualificd Project Period” means that period, beginning on the first day on which 10%
of the residential units in the Project are [irst occupied and ending on the latest of:

(1) the date which is |5 vears after the date on which at least 30% of the
residential units in the Project are first occupied, or

(i) the first day on which no tax-exempt private activity bond issued
with respect to the Project is outstanding, or

(itiiy  the date on which any assistance provided with respect to the Project
under Section § of the United States Housing Act of 1937, as amended. terminates.

“Qualified Residential Rental Project” means any project for residential rental property
if at all times during the Qualified Project Period. such praject meets the requirements of Section
142(d)(1)(A) or (B) of the Code, whichever is elected by the Issuer at the time of issuance of the
Bonds.




“RAD Use Agreement™ mcans Rental Assistance Demonstration Use Agreement dated
on or ahout the date of this Regulatory Agreement and to be filed in the Office ol the Recorder of
Allen County, Indiana.

*Real Property” means the land described in Exhibit “C” attached hereto.

“Recreation Facilities™ means any recreational or exercise facilities located on the Real
Property.

“Rental Housing™ means similarly constructed proximate housing units made available
[or rental, and not ownership, to members of the general public, each of which units shall contain
complete living facilities which are to be used on other than a transient basis and facilities which
are functionally related and subordinate to the living facilities and which meet the requirements of
Scetion 142(d) of the Code. Notwithstanding the forcgoing, a unit shall not fail to qualify as Rental
Housing merely because the unit is a single room occupancy unit within the meaning of Section 42
of the Code. Rental Housing shall at all times be constructed, rehabilitated and maintained in
accordance with the applicable building code standards within the jurisdiction in which it is
located.

“Substantial Rehabilitation™ means the acquisition of an existing residential rental
priject where more than 90% ol the residential units in the project are not Available Units at any
time within 60 days after the later of (1) the date the Project is acquired or (2) the issue date of the
First Bonds.

Other capitalized terms used herzin and not otherwise defined shall have the respective
meanings accorded such terms in the Bond Purchase and Loan Agreement .

2. Completion of the Project. The Borrower covenants (o complete the acquisition,
rehabilitation and equipping of the Project with due diligence substantially in accordance with the
Plans and the Bond Purchase and Loan Agreement . Promptly upon such completion, the
Borrower shall furnish 1o the Bondholder and the Issuer a certificate stating that all renovation and
construction to the Project has been completed. In the event the proceeds of the Loan are
insufficient to complete the Project, the Borrower shall pay from other sources additional moneys
as are necessary to complete the Project. No procecds of the Bonds will be used to finance any
Commercial Facilities,

3. Qualified Residential Rental Project. The Issuer and the Borrower hereby
declare their understanding and intent that the Project is to be owned. managed and operated, as a
Qualificd Residential Rental Project. The Issucr and the Borrower hereby elect the “40-60" test
as set forth in Section [42(d){ 1)(A) of the Code. To that end. and in compliance with the Act, the
Borrower hereby represents, covenants and agrees as follows:

{a) that the Project is being acquired. rehabilitated and equipped for the purpose
of providing multifamily residential rental property, and the Project shall be owned.
managed and operated as multifamily Rental Housing, all in accordance with Section
142{d)(1) of the Code and Section 1.103-8(h) of the Income Tax Regulations, as the same
may be amended from time to time and applicable 1o the Project;



(b) that all of the dwelling units in the Project will be similarly constructed and
each such dwelling unit shall contain complete facilities for living, sleeping. eating.
cooking and sanitation for a single person or a family;

i) that during the Qualificd Project Period:

(i) none of the dwelling units in the Project shall ever be leased or
rented for a period ol less than thirty (30) davs; and

{i1) neither the Project nor any portion thereof shall ever be used as a
hotel, motel. dormitory, fraternity house, sorority house, rooming house, hospital,
sanitarium, nursing home, rest home, or trailer court or park:

(d) that during the Qualified Project Period (1) the dwelling units in the Project
shall be leased and rented or made available for rental on a continuous basis to members
ol the general public, (ii) at least 40% of the Available Units in the Project shall be leased
and rented or made available for rental on a continuous basis to Low-Income Tenants; and
(iii) the Borrower shall not give preference in renting dwelling units in the Project to any
particular class or group of persons, other than Low-Income Tenants as provided herein;
provided, however, that an insubstantial number of dwelling units in the Project, may be
occupicd by maintenance, security or managerial emplovees of the Borrower or its property
manager, which employees must be reasonably necessary for operation of the Project;

() that during the Qualified Project Period no part of the Project will at any
time be owned or used by a cooperative housing corporation;

(0 that the Project will consist of one or more discrete edifices or other man-
made construction, each consisting of an independent foundation, outer walls and rool’, all
ol which will be (1) owned by the same person for federal tax purposes, (i) located on a
common tract of land or two or more tracts of land which are contiguous except for being
separated only by a road, street, stream or similar property (tracts are contiguous if their
boundaries meet at one or maore points), and (iii) financed by the Loan of the Issuer or
otherwise pursuant o a commeoen plan of (inancing, and which will consist entirely of:

(i) units which are similarly constructed: and

(i) facilities functionally related and subordinate in purpose and size o
property described in (i) above, e.g., parking areas, laundries. swimming pools,
tennis courts and other recreational facilities (none of which may be unavailable o
any person because such person is a Low-Income Tenant) and other facilities which
are reasonably required for the Project, ¢.g.. heating and cooling equipment, trash
disposal equipment or units for residential managers or maintenance personnel;

ia) that during the Qualified Project Period the Project will not include a unit
in & building where all units in such building are not also included in the Project;

{h) that during the Qualilied Project Period the Borrower will not convert the
Project from residential rental property to condominium ownership or other use:



(1) that during the Qualified Projeet Period no dwelling unit in the Project shall
be occupied by the Borrower at any time unless the Borrower resides in a dwelling unit in
a building or structure which contains at least [ive dwelling units and unless the resident of
such dwelling unit is a resident manager or other necessary emplovee (e.g.. maintenance
and security personnel);

(i that less than 25% of the procceds ol the Bonds will be used for the
acquisition of land;

(k) that during the Qualificd Project Period. the Borrower will not discriminate
on the basis of age. race, creed. religion. eolor, sex, marital status, or national origin in the
lease, use or occupancy of the Project or in connection with the emplovment or application
for emplovment of persons for the operation and management of the Project:

(1) that during the Qualified Project Period, the Borrower will require all
lenants moving into units with existing leases, which units have previously gualified as
Low-Income Tenant units, to be put on the lease in addition to the current tenant on the
lease and Lo require recertification of said unit;

(m)  that the Borrower will provide the Issuer and the Bondholder with the
“Certificate of Commencement of Qualified Project Period™ in the form set forth in
Exhibit *D™ attached hereto indicating the date on which 10% of the residential units were
first oceupied, i.e. the commencement of the Qualified Project Period: and

(n) that the Borrower will provide the Issuer and the Bondholder with the
“Certificate of 50% Occupancy™ in the form set forth in Exhibit *L” attached hereto
indicating the date on which 30% of the residential units were [irst occupied.

Unless the provisions of this Section 3 are amended as permitted under Section 18 hereof,
the provisions of this Scetion shall remain in effect during the Qualificd Project Period; provided,
however, the Barrower may be discharged from its obligations under this Section 3 and Section 4
hercol (o the extent only that the same are assumed by any successor in interest to the Borrower
pursuant to Section & hereof.

4. Low-Income Tenants, In order to satisty the requirements of the Act and Scction
142(d}) of the Code, the Borrower hereby represents, covenants and agrees that, as follows:

{a) commencing on the later of the first date on which 10% of the units in the
Project are occupied or the issue date of the Bonds, (i) at least 40% of the Available Units
in the Project shall be occupiced by Low-Income Tenants, prior to the satisfaction of which
no additional units shall be rented or leased and (i) alter initial rental occupancy of such
dwelling units by Low-Income Tenants, at least 40% of the Available Units in the Project
al all times shall be rented to and occupied (or held available for rent if previously rented
to and occupied by a Low-Income Tenant) by Low-Income Tenants as required by Section
142(d) of the Code. For the purpose of the requirement that not less than 40% of the
Available Units be occupied by Low-Income Tenants, if a tenant gualified as a Low-
Income Tenant upon occupancy. the income ol that tenant shall be treated as continuing to
not exceed the applicable income limit. notwithstanding that such tenant’s income may
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subsequently exceed the applicable income limit; provided, however, that such person shall
no longer be qualified as a Low-Income Tenant as of the most recent determination (as
provided in Section 4(1) below) il the tenant’s Adjusted Family Income exceeds 140% of
the then applicable income limit. If it is determined that a tenant’s Adjusted Family Income
exceeds 140% of the applicable income limil, the Borrower may avoid non-compliance
with the rules set forth herein if the next available unit of comparable or smaller size in the
Project (huilding, if tax credits under Section 42 ol the Code are being provided with
respect o the Project) is leased to a Low-Income Tenant;

(b} notwithstanding Section 4(a) above, if (i) the proceeds ol the Bonds are
financing the acquisition, rehabilitation and cquipping of an existing residential rental
project (other than Substantial Rehabilitation, to which Section 4(a) above will apply) and
(ii) at least 40% of the Available Units are not occupied by Low-Income Tenants on the
date ol issuance of such Bonds, the Borrower shall have twelve months beginning on the
date of issuance of the First Bonds (the “Transition Period™) to satisfy such requirement.
The lailure 1o satisty the set-aside requirement of this Section 4(b) by the last day of the
Transition Period will cause the Project 1o not be a Qualitied Residential Rental Project as
of the issue date of the Bonds issued to finance the Project unless all the Bonds issued to
finance the Project are redeemed as soon as possible, but in no event later than eighteen
months alter the issue date of the I'irst Bonds:

(c) the income of all tenants who occupy or will occupy the units in the Project
will be verified by obtaining an Income Certification and with respect to Low-Income
Tenants, (1) if the occupant is employed, an emplover’s written verilication of current
anticipated annual income or (ii) if the occupant is sclf-employed, the occupant shall
provide an annualized profit and loss statement or a tax return or (iii) il the occupant is not
employed. the occupant shall provide evidence ol governmental income or rental assistance
and of any other income. Each such certification shall be dated (i) not later than the date
of execution of the lease, but in no event more than 120 days prior to the initial occupancy
of such tenant in the Project. (and the Borrower shall require such tenant to notify the
Borrower of any material change ol information in the Income Certilication between
execution thereof and initial occupancy of such tenant in the Project), and (ii) at lcast
annually thereatter. in each case in the form and containing such information as may be
required by Section 142(d) of the Code (initially in the form attached hereto as Exhibit A"
ar in such other form as contains all the pertinent information requested in Exhibit “A™, as
the same may be from time to time amended by the Issuer on the advice of Bond Counsel
(a copy of which amendments shall be provided to the Issuer, the Bondholder and the
Borrower). or in such other form and manner as may be required by applicable rules,
rulings. procedures, official statements, regulations or policies now or herealler
promulgated or proposed by the Department of the Treasury or the Internal Revenue
Service with respect to obligations issued under Section 142(a)(7) ol the Code,
Photocopies of each such Income Certification shall be submitted to the Bondholder
(x) within 15 days following the end of the calendar month afier such tenant’s initial
occupancy of the Project. (v) within 135 days following the end of each calendar month
therealler, together with the Compliance Certificate required under Section 4{e) below and
any recertilication of tenants required by Scetion 4(e) below, and (£) as requested by the
Bondholder and the Issuer, which may be as olien as may be necessary, in the opinion of



Bond Counsel, o comply with the provisions of Secction 142(d) of the Code. The
Bondholder shall review the certificates submitted to it under Sections 4(c). 4(e) and 4(g)
e conlirm completion. but the Bondholder shall bear no liability for the Borrower’s failure
to provide a complete cerlificate after the Bondholder has notified the parties listed in
Section 23 hereof that a certificate submitted o the Bondholder by the Borrower under
Sections 4(c). 4(¢) or 4(g) is incomplete and the Bondholder shall have no responsibility
for verifying the accuracy of the information submitted to it as provided in this Section 4(c)
or Scetions He) and 4(g):

(d) during the Qualificd Project Period, the Borrower shall maintain complete
and accurate records pertaining to the dwelling units occupied or o be occupied by Low-
Income Tenants, including Income Certifications, and will permit any duly authorized
representative of the Issuer, the Bondholder. the Department of the Treasury or the Internal
Revenue Serviee to inspect the books and records of the Borrower pertaining to the Income
Certifications of Low-Income Tenants residing in the Project for the purpose of verifving
compliance by the Borrower hereunder upon reasonable notice and at reasonable times.
The Borrower agrees that in the event of an Internal Revenue Service, Department of
Treasury or [ssuer audit of compliance with this Regulatory Agreement as authorized by
this Section 4(d). the Borrower will pay all reasonable lees and expenses ol the Issuer and
the Bondholder and their respective authorized representatives, and their respective counsel
in connection with such audit. The Borrower shall keep information as set forth in this
Section 4(d) Tor a period of three years following the end of the Qualified Project Period:

() during the Qualified Project Period, the Borrower shall immaediately notily
the Bondholder and the Issuer il at any time the dwelling units in the Project are not
occupied or available for occupancy as provided in Section 4(a) or 4(b) above. as
applicable, and the Borrower shall prepare and submit to the Bondholder, not later than the
fiftecenth (15th) day of each month following the initial occupancy of any of the units in the
Project. the Income Certilication required under Section 4(¢) above, together with a
Compliance Certiticate substantiallv in the form attached hereto as Exhibit *B” executed
by the Borrower stating, among other matters, the number ol dwelling units of the Project
which were occupied or were deemed to be occupied by Low-Income T'enants during such
period:

() during the Qualified Project Period, the Borrower shall make the
determination of whether the income of a tenant of a unit in the Project exceeds the
applicable limit at least annually on the basis of the current income of the tenant by causing
each tenant to execute a recertilication of their annual income. The Borrower shall require
in the lease of cach Low-lncome Tenant that the tenant fill out an annual income
recertification to help the Borrower determine whether the tenant still qualifies as a Low-
Income Tenant. The Borrower shall provide in each tenant’s lease that completion and
exccution of such certificates by the tenant is a substantial obligation. noncompliance with
which can resull in termination of tenancy., Copies of the recertification of a tenant shall
be provided to the Bondholder as provided in Section 4(b) above: and

(2) the Borrower shall prepare and file with the Bondholder and the Issuer true
copies of cach IRS Form 8703 - “Annual Certification of a Residential Rental Project™ (or



any successor form thereto) as completed and filed with the Internal Revenue Service for
cach calendar vear during the Qualificd Project Period, which certification shall be filed at
such time as may be prescribed in the Income Tax Regulations promulgated under Section
[42{d}(T) of the Code provided, however, the provisions of this paragraph () shall cease
to apply if 100% of the units in the Project are tax credit units under Section 42 of the Code.

The benefits of Sections 3 and 4 shall inure to. and may be enforced by, the Bondholder and the
Issuer and their respective successors and assigns for the Qualilied Project Period.

5. Compliance with Act, Code and Rules.

(a) The Borrower covenants and agrees that (i) it will comply with all
requirements of the Act. and the rules applicable 1o il or to the Project: (i) at no time will
it take any action, or fail to take any action. which action or failure to act would adversely
alTect the exclusion from gross income of the interest on the Bonds for federal income tax
purposes; (iii) at Ieast 95% ol the net proceeds of the Bonds will be applicd 1o [inance a
Qualified Residential Rental Project; and (iv) it will maintain the Project at all times during
the Qualified Projeet Period in such a manner that the Project qualifics as a Qualilicd
Residential Rental Project and pursuant thereto lorty percent (40%) or more of the
residential units in such Project will be occupied by Low-Income Persons or Familics, with
adjustments for smaller and larger familics within the respective meanings ascribed to such
quoted terms m Scection [42(d) ol the Code and for the greatest number of buildings as
possible the proceeds of the Loan shall be deemed allocated on a pro rata basis to each
building in the Project and the land on which it is located so that each huilding and the land
on which it is located will have been financed fifty percent (30%) or more by the proceeds
ot the Bonds for the purpose of complying with Section 42(h)(4)B) of the Code and the
Borrower further covenants that it will not exercise any option to redeem the Bonds under
the Indenture except upon the express wrilten consent of the Equity Investor: provided.
however, the foregoing representation, covenant and warranty is made for the benefit of
the Borrower and its members and neither the Issuer nor the Bondholder shall have any
obligation to enforce this covenant nor shall they incur any liability to any person. including
without limitation. the Borrower, the members of the Borrower, any other affiliate of the
Borrower or the holders of the Bonds for any failure to meet the intent expressed in the
foregoing representation, covenant and warranty: and provided further, failure 1o comply
with this representation, covenant and warranty shall not constitute a default or “Event of
Detault™ under this Agreement or the Bond Purchase and Loan Agreement. In connection
with the foregoing and with Section 18(h) hereof, the Borrower agrees to execute and
deliver such amendments and supplements to this Regulatory Apreement as the Issuer
{with a copy to Bond Counsel and the Bondholder) or Bond Counsel (with a copy to the
Issuer and the Bondholder) reasonably shall determine to be necessary to preserve the
exclusion of the interest on the Bonds ol the holders thereol [rom gross income Tor lederal
income tax purposes.

(b) The Borrower agrees that, except with the prior written approval of the
Issuer, it will not request, and the Bondholder will not be obligated to make any
disbursement under the Loan [or:
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(1) the acquisition ol a building (and any fixtures thereto as of the date
of acquisition), the “first use™ of which is not pursuant to such acquisition within
the meaning of Section 147(d) ol the Code, unless the Borrower shall expend from
Loan proceeds or other available sources, an amount at least equal to filicen percent
(153%) of “the portion ol the cost of acquiring such building (and equipment)
financed with the proceeds™ of the Bonds for “rehahilitation expenditures™ within
the meaning of Section 147(d) and of the Code with respect to such building and
fixtures:

{ii) the acquisition of land (or an interest therein) in any amount which
would cause the aggregate amount therefore and thereupon disbursed lor such costs
o equal or exceed twenty-five percent (25%) of the net proceeds of the sale of the
Bonds: or

(i) any portion of the Project which would cause the “average
reasonably expected cconomic life”, as determined in the manner and as of the time
provided by Section 147(h) of the Code. of the portion of the Project that has been,
or pursuant to such requested disbursement is to be, financed with proceeds of the
Loan to be less than one day more than cighty-three and one-third percent
(83 1/3%) of the "average maturity™ of the Bonds within the meaning of Section
147{b) of the Code.

Il for any reason dishursements under this Section 5(b) in excess of the limits imposed by
paragraphs (1), (11) or (1) set forth above shall be made, or if, assuming alier anv dishursement
that no further disbursements were made under the Bond Purchase and l.oan Agreement . such
limits would be violated by measurement against the amount of disbursements theretofore made.
the Borrower agrees to reimburse the Bondholder under the Bond Purchase and Loan Agreement
for the portion of any such cxcess as would be necessary to assure the exclusion of the interest
payable on the Bonds of the holders thereof from gross income for lederal income tax purposes.

(c) The Borrower agrees that it will not request any disbursement under the

Loan for any costs of:

(i) any portion of the Project constituting a “health club facility,” a
“facility primarily used for gambling,” or a “store the principal business of which
13 the sale ol aleoholic beverages for consumption off premises™ within the meaning
of Section 147(e) of the Code:

{11} land, or an interest therein, to be used for “farming purposes™ within
the meaning of Section 147(¢)(2) of the Code: and

{(iii)  any property, other than a building (and Oxtures located therein as

of the date ol the building’s acquisition). the “first use”™ of which is not pursuant to
such acquisition within the meaning of Section 147(¢)(3) of the Code.

Commercial, Recreation and Parking Facilities.

(a) The Project will include no Commercial Facilities.



(h) The Reereation Facilities are intended and shall be available for use soelely
by tenants of the Project and their guests. Such use shall be included in the rent charged to
each tenant, and no additional fees or charges may be assessed.

{c) The Project shall include 96 units, 2 of which arc used as a resident resource
center and 94 are used as residential units. None ol the automobile parking spaces located
on the Project will be used by persons other than the residential tenants or their guests or
invitees: there will be no charge for such parking.

7. Non-Recourse.  Notwithstanding any other provisions ol this Regulatory
Agreement to the contrary, the Borrower, its partners, members, managers, directors and officers.
gither individually or as partners, members, managers, dircctors or officers, shall have no personal
liahility by virtue of this Regulatory Agreement. In any action or proceeding brought on this
Regulatory Agreement, no deficiency or other money judgment shall be sought or obtained by
virtue of this Regulatory Agreement against the Borrower or its partners, members, managers.
directors and officers, either individually or as partners, members, managers, directors or officers.

8. Sale, Lease or Transter of Project.

{a) Except as may be required by HUD, the Borrower shall not sell, lease (other
than o resident tenants in the normal course of business), exchange, assign, convey,
transfer or otherwise dispose of all or substantially all of the Project or shall not have a
change in any managing member of the Borrower (herein collectively called “Disposition™)
without the prior written consent of the Issucr (such consent not unreasonably to be
withheld). Notwithstanding anything to the contrary contained in the Loan Documents,
the withdrawal, removal and/or replacement of Borrower’s managing member {or cause in
accordance with the Amended and Restated Operating Agreement of the Borrower (the
“Operating Agreement™) shall not require the consent of 1ssuer and shall not constitute a
default under any ol the Loan Documents or accelerate the maturity of the Loan so long as
the managing member is replaced with an affiliate of WEF. lssuer shall not unreasonably
wilhhold its consent o the substitute managing member il it is other than an affiliate of
NEF. Notwithstanding the foregoing, the substitute managing member shall assume all of
the rights and obligations of the removed managing member under all of the Loan
Documents, It is expressly agreed that in connection with determining whether to grant or
wilhhold such consent to a Disposition, the Issuer may (but is not obligated w) (1) consider
the creditworthiness of the party to whom such Disposition will be made, its ability to
provide services specilically to Low-Income Tenants, its prior operation ol lower income
rental housing. its operation of other housing facilities in Indiana, if any, and its
management ability with respect to the Project: (i1) consider whether or not any security
for the performance of the obligations hereunder will be impaired in any material way by
the proposed Disposition; (iii) consider such other factors as the Issuer may deem
appropriate; (1v) require that the Issuer be reimbursed [or all reasonable costs and expenses
incurred by the Issuer for investigating the creditworthiness and management ability of the
party to whom such Disposition will be made and in determining whether the lssuer’s
seeurity will be impaired by the proposed Disposition: (v) require the payment to the Issuer
of a transfer fee equal to the reasonable costs of investigating and approving the Disposition
and documenting the Disposition in its records; (vi) require the payment of its reasonable
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attorncy’s fee in connection with such Disposition: (vii) require the execution of
modification agreements, supplemental security documents and financing statements,
where appropriate, reasonably satisfactory in form and substance o the Issuer, it being
understood and agreed that no material change shall be required to any of the terms and
conditions of the Bond Purchasc and Loan Agreement , this Regulatory Agreement or any
related instrument or agreement as a condition [or the approval of any such Disposition:
(viil) require endorsements (to the extent available under applicable law) to any existing
lssuer title insurance policies or construction binders insuring the Bondholder’s liens and
security interest covering the Project: and (ix) require the pavment of any outstanding
Issuer’s fees pursuant to the Bond Purchase and Loan Agreement prorated to the date of
disposition of the Project. The foregoing provisions shall not operate o limit in any manner
any requirements that the Borrower obtain the consent of any other party 1o such
Disposition under the terms of the Bond Purchase and Loan Agreement or any of the other
documents executed in connection with the Bonds.

(b) The Borrower covenants that upon a Disposition, it will require the party to
whom a Disposition will be made to assume in writing, in a form acceptable to the Issuer
and delivered 1o the Bondholder, all duties and obligations of the Borrower under this
Regulatory Agreement, including this Section 8, in the event of a subsequent Disposition
by such party prior o expiration of the Qualitied Project Period. The Borrower shall
deliver the assumption agreement to the Issuer and the Bondholder concurrently with the
Disposition.

(c) It is hereby expressly stipulated and agreed that any Disposition of the
Project by the Borrower in violation of this Section 8 shall, to the extent permitted by law,
he null. void and without effect, shall causc a reversion of title to the Borrower as the
purported transferor and shall be ineffective to relieve the Borrower of its obligations under
this Regulatory Agreement, the Bond Purchase and Loan Agreement and the Security
[nstrument.  The Borrower shall include by incorporation by reference or verbatim the
requirements and restrictions contained in this Regulatory Agreement in any deed or other
documents transferring any interest in the Project to another person to the end that such
transferee has notice of and is bound by such restrictions, and shall obtain the express
agreement [rom any transferce so w abide. In the event that the Issuer approves the
Nisposition of the Project in accordance with this Section 8, and the transferce has agreed
1o perform the obligations of the Borrower under the Bond Purchase and Loan Agreement
. this Regulatory Agreement, the Security Instrument and the other loan documents in
accordance with the terms and conditions of the Bond Purchase and Loan Agreement . this
Regulatory Agreement and the Security Instrument. the Borrower shall be released from
its obligations hereunder automatically and without [urther action by the Issuer, and the
Issuer shall confirm such release by recordable written instrument, if requested to do so by
the Borrower,

(d) Other than transters allowed pursuant to Section 8(a), so long as any portion
of the Bonds remains outstanding. there shall be no translfer by any party of more than a
50% ownership interest in the Borrower, nor shall there be any other similarly significant
change in the ownership interest, control or relative distribution thereof, of the Borrower
by any other method or means including, but not lmited o, increased capitalization,



merger, corporate or other amendments, issuance of additional or new stock or
classification ol stock, or otherwise, without the prior written consent of the Issuer. which
consent shall not be unreasonably withheld; provided, however, that this subsection 8(d)
shall not apply Lo transfers of the interests of the Equity Investor in the Borrower.

(e} Any Disposition will be subject to the [ssuer and the Bondholder receiving
an opinion of Bond Counsel that the transaction contemplated and as carried out will not
adversely affect the exclusion of the interest on the Bonds ol the holders thereof from gross
income for federal income tax purposcs.

(1) The restrictions contained in the foregoing provisions of this Section 8 shall
not be applicable to any of the following exceptions, and the prior consent of the lssuer
shall not be required as to such execeptions: (i) any transfer pursuant to or in lieu of a
foreclosure or deed in licu ol foreclosure under the Security Instrument or other deed to
secure debt with respect to the Project or other similar disposition of the Project, (ii) grants
of utility related casements and utility and other service related leases or easements,
including without limitation, laundry service leascs or television cable easements. over
partions of the Project, provided the same are granted in the ordinary course of business in
connection with the operation of the Project as contemplated by this Regulatory
Agreement, (i) leases ol apartment units to Low-Income Tenants or other tenants in
accordance with the requirements of this Regulatory Agreement, (iv) any sale or
conveyance to a condemning governmental authority as a direct result of a condemnation
or a governmental taking or a threat thereof, and (v) any change in allocations of preferred
return capital, depreciation or losses or any final adjustments in capital accounts (all of
which may be freely transferred or adjusted by Borrower pursuant to Borrower's operating
agreement).

9, Ietault.

(a) Upon a violation ol any ol the provisions ol this Regulatory Agreement by
the Burrower: the Bondholder or the Issuer, to the extent such party has knowledge of such
violation, shall give written notice thercol to the Borrower and the Equity Investor, by
registered or certified mail, addressed to the address stated in this Regulatory Agreement,
or such other address as may subsequently, upon appropriate writlen notice thereol as
provided in Section 23 hereol to the Issuer and the Bondholder, be designated by the
Borrower as its legal business address, The Borrower or the Equity Investor on behall of
the Borrower, shall have sixty (60) days after the date such notice is received (or such
longer period as may be consented to by the Issuer and approved in an opinion ol Bond
Counsel) to correct the violation. 1fthe violation be such that it cannot be corrected within
the applicable period, it shall nonetheless be deemed o be corrected il corrective action is
instituted by the Borrower or the Equity Investor on behalf of the Borrower, within the
applicable period and diligently pursued until the violation is corrected: provided. however,
that corrective action shall be required to be completed within the applicable period if Bond
Counsel determines it necessary (o preserve the exclusion of the interest on the Bonds of
the holders thereofl [rom gross income for federal income Lax purposes.



(b} If'a violation of this Regulatory Agreement is not corrected by or on behalf
of the Borrower to the satisfaction of the Bondholder and the Issuer within the time and
otherwise as provided in Section 9(a), without lurther notice the Bondhaolder. with the prior
written consent of the Tssuer, may declare an “Event of Default™ under this Regulatory
Agreement effective on the date of such declaration of default and upon such default the
Bondholder may.,

(1) declare the Note and all amounts due under the Bond Purchase and
Loan Agreement immediately due and payable;

(1i) collect all rents and charges in connection with the operation of the
Project and use such collections to satisty the Borrower’s obligations under this
Regulatory Agreement and the necessary expenses of preserving the property and
operating the Project:

(i) take possession of the Project, bring any action necessary to enforce
any rights of the Borrower growing out of the Project operation, and operate or
cause the Project to be operated in accordance with the terms of this Regulatory
Agreement until such time as the lIssucr in its diserction determines that the
Borrower is again in a position to operate the Project in accordance with the terms
of this Regulatory Agreement; or

(iv)  apply to any courl, State or lederal, for specilic performance of this
Regulatory Agreement, for an injunction against any violation of this Regulatory
Agreement, for the appointment ol a receiver 1o ake over and operate the Project
in accordance with the terms of this Regulatory Agreement, or for such other relief
as may be appropriate, since the injury o the Issuer arising from a default under
any of the terms of this Regulatory Agreement would be irreparable and the amount
ol damage would be difficult to ascertain.

The Borrower acknowledges and agrees that the Issuer’s and the Bondholder's remedies at law, in
the event ol a violation of this Regulatory Agreement, would be inadequate to assure the Issuer’s
public purpose under the Act or compliance with Section 142(d) of the Code. as applicable.

{c) If. after the Bondholder, with the consent of the lssuer, has declared an
LEvent of Default as provided in Section 9(h) hereof. the Borrower refuses immediately o
permit and facilitate the exercise of the remedics deseribed in Section 9(b)(ii) or (iii) hereof
by the Issuer or the Bondholder. the Issuer or the Bondholder shall be entitled o the
appointment of a receiver for the Project and of the rents, issues. and profits thereof as a
matter of right without regard to the solvency or insolvency of the Borrower ol the Project
and without regard to the value thereof, and such receiver may be appointed by any court
of competent jurisdiction and all rents, issucs and profits, income and revenue therefrom
shall be applied by such receiver for the purposes deseribed in Section 9(b)(ii) or (iii} in
such order as applicant may request. according to the law and subject to the orders and
directions ol the court.



id} [ the Borrower shall fail 1o observe or perform any covenant, condition or
agreement contained in Sections 3. 4, or 5 of this Regulatory Agreement on its part to be
observed or performed, then and in such event, the Bondholder and the Issuer shall be
entitled, individually or collectively. and in addition to all other remedies provided by law
or in equity, to compel specific performance by the Borrower of its obligations under
Sections 3, 4, or 5 ol this Regulatory Agreement, it being recognized that the beneficiaries
ol the Borrower’s obligations under said Sections 3. 4, or 5 cannot be adequately
compensated by monetary damages in the event of the Borrower's default.

10. Agreement Binding. This Regulatory Agreement and the covenants contained
herein shall run with the Real Property and, except as provided in Section 7 hereof, shall bind the
Borrower (including each member of' the Borrower, each of whom the Borrower hereby represents
o have authorized the Borrower to bind by this Regulatory Agreement, and. to the extent
controlled by the Borrower or any of the foregoing, each person who is “related” 1o any ol the
[oregoing within the meaning of Section 144(a)(3) ol the Code), its heirs. legal representatives,
executors, administrators, successors in office or interest, and assigns, and all subscquent owners
of the Project or any interest therein, and the benefits shall inure to the Issuer, the Bondholder and
their respective suceessors and assigns, [or the term provided in Section 11 hereof.

1. Term of Agreement. This Regulatory Agreement shall be in full force and effect
from the date hercof for the Qualified Project Period regardless of whether the Bonds remain
outstanding: provided, however, that the requirements of this Regulatory Agreement shall:

(a) terminate in the event that involuntary non-compliance with this Regulatory
Agreement is caused by fire, seizure, requisition, change in federal law or an action of a
federal agency which prevents the Issuer from enforcing this Regulatory Agreement, or
condemnation or similar event, and if the Borrower, within a rcasonable period. either
prepays the Loan in [ull or uses the amounts received as a consequence of such event to
construct anather project meeting the requirements of Section 142(d) of the Code: or

(b} terminate in the event ol foreclosure or transfer of title by deed in lieu of
toreclosure of the Security Instrument or other deed 1o secure debt with respect to the
Project. so long as, within a reasonable time period. either the Bonds are retired in full or
the amounts received as a consequence of such event are used to provide a Qualified
Residential Rental Project. Notwithstanding the Toregoing, the termination provisions of
this Section 11(b) shall cease to apply in the event of foreclosure pursuant to any mortgage
with respect to the Project, transler of title by deed-in-lieu of loreclosure, or similar event
it at anv time subsequent to such event and during the Qualified Project Period, the
Borrower or a related person (as delined in Section 1.103-10(¢) ol the Treasury
Regulations) obtains an ownership interest in the Project for tax purposes.

12.  Equal Opportunity. The Borrower will comply with the provisions of anv federal.
State, or local law prohibiting discrimination in housing on the grounds of age, race, color, religion
or creed, sex, marital status or national origin, including Title VI of the Civil Rights Act ol 1964
(Public Law 88-352, 7T Stat. 241), Title VI of the Civil Rights Act of 1968 (Public [Law 90-284.
82 Stat. 73), and Exceutive Order 11063,




13.  Indemnification. The Borrower herehy covenants and agrees that it shall
indemnify and held harmless the Issuer, the Bondholder and their respective officers,
commissioners, officials, emplovees and agents (collectively, the “Indemnified Parties™ and
individually, an “Indemnified Party™). from and against (i) any and all claims of or on behalf of
any person asserled against the Indemnilied Parties arising from any cause whatsoever in
connection with the Project or the financing thereof except for the payment of principal and interest
on the Bonds, but including any expenscs arising from the failure to make payment of principal
and interest on the Bonds; (ii) any and all claims asscried against the Indemnified Parties arising
from any act or omission of the Borrower or any of its agents, contractors, servants, emplovees or
licensees, in connection with the Project or financing thereol: and (iii) all costs, reasonable counsel
fees (actually incurred), expenses or liabilities incurred by the Indemnificd Parties in connection
with any such claim or proceeding brought thereon, except to the extent the claim or claims are
caused by the negligent act or willful misconduct of the Indemnified Party seeking
indemnification. In the event that any action or proceeding is brought against the Indemnified
Parties, with respect to which indemnity may be sought hereunder, the Borrower, upon written
notice from the Indemnified Party. shall assume the investigation and defense thercof, including
the employment of counsel of Borrower’s choosing (acceptable to the Issucr and the Bondhalder.
which acceptance will not be unreasonably withheld) and the payment of all expenses. The
[ndemnified Party shall have the right to employ separate counsel in any such action or proceedings
and 1o participate in the investigation and defense thercol, and the Borrower shall pay the
reasonable, actually incurred fees and expenses of such separate counsel: provided, however.
unless such separate counsel is approved by the Borrower, the Borrower shall not be required to
pay such fees. The Borrower shall not unreasonably withhold or condition approval. The right to
indemnification s¢t forth herein shall survive the resignation or removal of the Bondholder.

14. Expenses. ‘The Borrower covenants and agrees to pay all expenses, including
reasonable attorneys’ [ees and expenses, paid or to be paid by the Issucr and the Bondholder in
connection with execution or performance of the obligations of the Borrower under this Regulatory
Agreement or the enlorcement by the Bondholder or the Issuer of the provisions hereol.

15. Severability. The invalidity of any clausc. part or provision of this Regulatory
Agreement shall not afleet the validity of the remaining portions thereof.

16. Governing Law. 'This Regulatory Agrecment shall be governed exclusively by
and construed in accordance with the applicable laws of the State of Indiana.

17. Property. ‘The Real Praperty covered by this Regulatory Agreement is owned by
Housing Authority of the City of Fort Wayne, Indiana ("FWHA™) and is leased by F'WIHA to the
Borrower pursuant to a Ground Lease, dated . 2020, between the Borrower and the

FWHA and 15 deseribed in Exhibit “C™ attached hereto.
18. Amendment.
(a) Subject to the provisions of Section 18(h) below, this Regulatory

Agreement may not be amended except (1) by a writing duly exccuted by cach ol the parties
hereto, and (11) with an opinion of Bond Counsel selected by the Issuer to the effect that



such amendment does not adversely afficet the exclusion of the interest on the Bonds of the
holders thercof from gross income for federal income tax purposes.

(b) To the extent the Code and the regulations promulgated thereunder, or any
amendments thereto, shall impose requirements upon the ownership or operation of the
Project. which requirements shall be applicable by their terms to the Project and which are
more restrictive than those imposed by this Regulatory Agreement. the Borrower, the
Issuer and the Bondholder agree that this Regulatory Agreement shall be deemed to be
automatically amended to impose such additional or more restrictive requirements; and the
Borrower, the Bondholder and the Tssuer shall execute, deliver and, il applicable. file of
record any and all documents and instruments necessary in the opinion of Bond Counsel
o maintain the exclusion from gross income of the interest on the Bonds, and if the
Borrower. the Bondholder or the Issuer defaults in the performance of their obligation
under this Section [8(b), the Borrower and the Issuer hereby appoint the Bondholder as
their true and lawful attorney-in-lact o execute, deliver and, if applicable, file ol record on
behall of the Borrower, or the Issuer, as is applicable, any such document or instrument.

19, No Individual Liability. No covenant or agreement contained in this Regulatory
Agreement shall be deemed to be the covenant or agreement of any oflicer, commissioner, agent
or employvee of the lssuer, or any general or limited partner, manager, officer or member of the
Borrower, or any officer, agent or emplovee of the Bondholder or the Borrower, in his or her
individual capacity, and none of such persons shall be subject to any personal liability or
accountability by reason of the execution hereof,

20, Covenants Run With the Land and the Real Propertv; Term. The Issuer and
the Borrower hereby declare their express intent that the covenants, reservations and restrictions
set forth in Sections 3 and 4 herein shall be deemed covenants running with the land, shall run with
the Real Property, and shall pass to and be binding upon the Borrower’s successors in title and the
Borrower™s succeessors and assigns. Each and every contract, deed or other instrument hereafter
executed covering or conveying the Real Property or any portion thereof shall conclusively be held
1o have been executed, delivered and accepted subject to such covenants, regardless of whether or
not such covenants are set forth in such contract, deed or other instrument. Unless sooner
terminated n accordance with Section 1 hereol! such covenants shall continue in full force and
effect for the Qualified Project Period. it being expressly agreed and understood that the provisions
hercol are intended 10 survive the expiration of the Bond Purchase and Loan Agreement and the
retirement of the Bonds, if such expiration and retirement occur prior to the end of the Qualified
Project Period. Upon the expiration of the Qualilied Project Period, or il the provisions hereol are
terminated (in the opinion of Bond Counsel), the Issuer and the Bondholder hereby covenant to
execute a release of the covenants of the Borrower herein and provide such release to the Borrower
for recardation in the real property records of Allen County, Indiana.

21, Post Defeasance or Redemption. ‘The Borrower represents, warrants and
covenants that in the event that the Bonds are redeemed or defeased and the lien of the Bond
Purchase and Loan Agreement released or the seller note Irom Issuer 1o the Housing Authority of
the City of Fort Wayne, Indiana is paid off. prior to the end of the Qualified Project Period. it shall
contract, at the Borrower’s expense, with the Issuer or the Bondholder or a compliance monitoring
agent (which may be the Bondholder), to review compliance by the Borrower with the




requirements of this Regulatory Agreement until the end of the Qualified Project Period. During
the period of time following the release of the lien of the Bond Purchase and Loan Agreement and
prior to the exccution of a new compliance monitoring agreement. the Bondholder shall continue
o perform its duties hercunder in the capacity of monitoring agent to the Borrower, and the
Borrower shall pay the Bondholder an annual fee of $750.00, pavable in advance for such services.

22, Subordination of Regulatory Agreement.

(a)  This Regulatory Agreement and the restrictions hercunder are subordinate to the
RAD Use Agreement, and that certain HUD Form - 52624 agreement exceuted by the
Borrower and the lssuer with respect to conversion of public housing units to RAD units
(the "RAID Conversion Commitment” and. collectively with the Consolidated and
FFurther Continuing Appropriations Act of 2012 and the RAD Use Agreement, the “RAD
Requirements™).  In the event of foreclosure or transfer of title by deed in lieu of
toreclosure, this Regulatory Agreement and the restrictions hereunder will automatically
lerminate.

) The Subordination of this Regulatory Agreement extends to and continues in
effect with respect to any and all extensions, renewals and modifications made w this
Regulatory Agreement.

(c) The Subordination of this Regulatory  Agreement shall remain in efTect
notwithstanding any future amendment. modification or extension of the RAD Use
Agreement.

(d) In the event ol a conllict between the provisions of this Regulatory Agreement
and the RAD Use Agreement, the provisions of the RAD Use Agreement shall control.

(e) This Regulatory Agreement shall not be amended. supplemented or extended in
any material respect without the prior written consent of HUD's Office of
Recapitalization.

23, Notices. All notices to be given pursuant to this Regulatory Agreement shall be
sent by first-class, certified or registered mail, postage prepaid, retumn receipt reguested. or by
private courier service or overnight delivery which provides evidence of delivery, or sent by
Electronic Means, which produces evidence of transmission. conlirmed by {irst-class mail. and in
gach case shall be deemed to have been given on the date evidenced by the postal or courier receipt
orother written evidence of delivery or electronic transmission to the parties hereto at the addresses
set forth below, or to such other place as a party may from time to time designate in writing.
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T the Borrower:

With a copv 10:

To the Lguity Investor:

With a copy to:

To the Issuer:

With a copy to:

To the Bond Purchaser:

MeCormick Rehabilitation, LLC

c/o Bear Development, [.1.C

4011 80th Street

Kenosha, Wisconsin 53142
Attention: Adam Templer
l'elephone: (608) 230-6206

Email: adamiibeardevelopment.com

Applegate & Thormne-Thomsen, P.C.
423 S, Financial Place, Suite 1900
Chicago, Illinois 60603

Attention: Warren P. Wenzloff, Hsq.
Telephone: (312)49]-3321

Lmail: wwenzloffiaatt-law.com

NEF Assignment Corporation

[0 South Riverside Plaza, Suite 1700
Chicago. lllinois 60606-3908
Attention: General Counsel

Barnes & Thornburg LLP

41 South High Street, Suite 3300
Columbus, Ohio 43215
Attention: Jordan Carr

City ol Fort Wayne, Indiana

Fort Wayne Community Development Division
Citizens Squarc

200 East Berry Street, Suite 320

Fort Wavne, Indiana 46802

Attention: Director

Telephone: (260)427-5814

Lawrence S, Shine, Esqg.

City of Fort Wayne, Indiana

Citizens Square

200 East Berry Street, 47 Floor

Fort Wavne, Indiana 46802

Telephone: (260)427-1124

Email: lawrence.shine@citvolloriwavne.org

Merchants Bank of Indiana
410 Monon Blwd.

Carmel, Indiana 46032
Attention: Philip Daubenmire
Telephone:
Email:




With a copy to: Wooden & McLaughlin, LLP
One Indiana Square, Suite 1800
Indianapolis, Indiana 46204
Adtention: John Hamilton
lelephone:
Email;

[Remainder of Page Intentionally Left Blank]



IN WITNESS WHEREOF, the parties hereto have executed this Regulatory A greement
under scal on the date first above written,

CITY OF FORT WAYNE, INDIANA

Hw:

v =

Thomas C. | lenry, Mayor

ATTEST:

Bw:

Tana R, Keesling, City Clerk

STATE OF TNDIANA ]
155
COUNTY OF ALLEN ]

Befare me, aNotary Public in and (or zaid County and State, personally appeared Thomas C. Henry
and Lana R. Keesling. the Mayor and City Clerk, respectively of the City of Fort Wayne, Indiana, whao,
after having been duly sworn, acknowledged the execution of the foregoing Regulatory Agreement for and
on behalf of the City of Fort Wavne.

Witness my hand and MNotarial Seal this day of I Ve A

[ ) Notary Public
My commission expires: My County of residence:

5-1

(Signature Page (o Land Use Restriction Agreement)



MERCHANTS BANK OF INDIANA

By:

Mame:

Its:

STATE OF INDIANA )
) S8
COUNTY OF )

Before me. a Notary Public in and for said County and State, personally  appeared
. the of Merchants Bank of Indiana. who, afier having been duly
sworm, acknowledged the execution of the foregoing Regulatory Agreement for and on behall ol such bank,

Witness my hand and Notarial Seal this _ dayof L2020,

( ) Wotary Public

My commission cxpires: My County of residence:

§-2
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MCCORMICK REHABILITATION, LLC.
an Indiana limited liability company

By: MeCormick Manager, LLC,
an Indiana limited liability company,
its Managing Mcmber

By: Bear Development, LLC,
a Wisconsin limited liability company,
its Authorized Member

Bw:
Stephen R, Mills, Authorized Member

STATE OF
) SS:
COUNTY OF )

Before me. a Notary Public in and for said County and State, personally appeared Stephen B Mills,
the Authorized Member of Bear Development, LLC. & Wisconsin limited [iability company. the Authorized
Member of MeCormick Manager, LLC, an Indiana limited lizhility company, the Managing Member of
seCaormick Rehabilitation, LLC, an Indiana limited lability company, who, after having been duly sworm,
acknowledged the execution of the foregoing Regulatory Agreement for and on behalt of such limited
liakility company.

Witness my hand and Notarial Seal this day of L 2020,
{ _ ) Wotary Public
My Commission Expires: My County of Residence:
=-3
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RE:

[nitial Certification
Annual Recertifcation
{Check One)

EXHIBIT A"
(To Land Use Restriction Agreement)

CERTIFICATION OF TENANT ELIGIBILITY

MeCormick Place
City of Fort Wayne. Indiana

I/'We, the undersigned, being first duly sworn, state that I'we have read and answered fully,

and truthfully each of the following questions for all persons who are to occupy the unit in the
above apartment project tor which application is made, all of whom are listed below:

1. 2. 3. 4. 5.

Name of
Members Relationship to Social

ol the Head of Security Place of
Household Household Age Number Employment

fi. The anticipated income of all the above persons during the [2-month period

beginning this date,
(a) including all wages and salaries, over-time pay, commissions, fees, tips

and bonuses before payroll deductions; net income from the operation of a business
or profession or from the rental of real or personal property (without deducting
expenditures for business expansion or amortization of capital indebtedness or the
allowance for depreciation of capital assets); interest and dividends; the full amount
of periodic payments received from social security, annuities, insurance policies,
retirement funds, pensions, disability or death benefits and other similar types of
periodic receipts; payments in lien of earnings, such as unemployment and disability
compensation, workers’ compensation and severance pay: the maximum amount of
public assistance available to the above persons; periodic and determinable
allowances, such as alimony and child support payvments and regular contributions
and gifts received from persons not residing in the dwelling: all regular pay, special
pay and allowances of a member of the Armed Forces (whether or not living in the
dwelling) who is the head of the household or spouse or other person whose

A-l



dependents are residing in the unit; and any earned income tax credit to the extent
that it exceeds income tax liability, but

(b) excluding ecasual, sporadic or irregular gifts; amounts which are
specifically for or in reimbursement of medical expense; lump sum additions to family
assets, such as inheritances, insurance payments (including payments under health
and accident insurance and worker’s compensation), capital gains and settlement for
personal or property losses; amounts of educational scholarships paid directly to the
student or the educational institution, and amounts paid by the government to a
veteran for use in meeting the costs of tuition, fees, books and equipment, but in either
case only to the extent used for such purposes; special pay to a serviceman head of a
family who is away from home and exposed to hostile fire; relocation payments under
Title IT of the Uniform Relocation Assistance and Real Property Acquisition Policies
Act of 1970; foster child care payments; the value of coupon allotments for the
purchase of food pursuant to the Food Stamp Act of 1964 which is in excess of the
amount actually charged for the allotments: and pavments received pursuant to
participation in ACTION volunteer programs.

And the total for cach member is as follows:

Name Amount

7. It any ol the persons described above {or whose income or contributions was
included in item 6) has any savings, stocks, bonds, equity in real property or other form of capital
investment, provide:

(a) the total wvalue of all such assets owned by all such persons:

F!I k]

(b} the amount of income expected to be derived from such assets in the
12-month period commencing this date: $ and

(c) the amouni of such income which is included in item 6:
5
8. (a) Will all of the persons listed in column 1 above be or have they been full-

time students during five calendar months of this calendar year at an educational institution (other
than a correspondence school) with regular Facully and students?

Yes Mo




b) Is any such person an individual who is a student receiving assistance
under title I'V of the Social Security Act?

Yeg Mo

(c) Is any such person an individual who is a student who was previously
under the care and placement responsibility of the State agency responsible for
administering a plan under part B or part E of title IV of the Social Security Act?

Yes No

(d)  Is any such person an individual who is a student who is enrolled in a
job training program receiving assistance under the Job Training Partnership Act or
under other similar Federal, state or local laws?

Yes Mo

{e) Will all of the persons listed in column 1 who are full-time students be
either:

(i) Single parents and their children, and such single parents and their
children are not dependents of another individual?

Yes ) No

(ii)  Single parents and their children, and such single parents are not
dependents of another individual, and such children are not dependents of another
individual. other than a parent of such children?

Yes ] No

(iii) ~ Married and file a joint return ?

Yes Mo

We acknowledge that all of the above information is relevant o the status under federal

income tax law of the interest on bonds issued to finance construction and/or rehabilitation of the
Praject for which application is being made. We consent to the disclosure of such information Lo
the issuer of such bonds, the holders of such bonds, any bondholder acting on their behalfand any
authorized agent of the Treasury Department or the Internal Revenue Service.

I lead of Household

Spouse
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SUBSCRIBED AND SWORN to before me this day of

(NOTARY SEAL)

Notary Public in and for the State of

My Commission Expires:




BORROWER'S STATEMENT: The family or individual(s) named in Section 1 of this Income
Certification is (are) eligible under the provisions of the Land Use Restriction Agreement to live
in a unit in McCormick Place. as defined in the Bond Purchase and Loan Agreement, dated as of

. 2020, between McCormick Rehabilitation. LLC (the “Borrower™) and the City of Fort
".Lnne Indiana (the “Issuer”), and the anticipated annual income from paragraph 6 and, if
applicable. from paragraph 7 will be % . In determining whether an individual or a
family qualifics as a “lower-income™ tenant, appropriate adjustments for the size of the family
have been made, Thus, the family or individual(s):

constitutes a Lower-Income Tenant.

does not constitule a Lower-Income Tenant.

Signature of Borrower’s Authorized Agent Date



REQUEST FOR VERIFICATION OF EMPLOYMENT

PART I - REQUEST

. Name and Address of Employer 2. Name and Address of Apt. Project
) MeCormick Place
2811 MeCormick Avenue
Fort Wayne, Indiana
3. My signature  below  authorizes 4. | certify that this verilication has been
verification  of  my  emplovment sent directly to the employer and has not
inlormation passed through the hands of the
applicant or any other interested party.
Signature of Apartment Manager
5. Emplover Identification #
f. Name and Address ol Applicant Date
PARTIT - VERIFICATION
7. Present Position:
8. Date of Employvment: -
9, Current Base Pay § -
{cheek one)
Annual Maonthly Hourly Weekly
10, Average hours worked cach week:
. Year-to-Date Farnings $ -
Owvertime Commissions Bonus
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PART 111 - EMPLOYER CERTIFICATION

Signature Name and Title Date

SUBIECT: Income Certification - explanation of income certificates

In order lor the revenue bonds issued to finance this multifamily housing project to qualify
as tax-exempt under Sections 103 (a) and 142 (a) (7) of the Internal Revenue Code of 1986, as
amended. either (1) 20 percent or more of the units in each multi-family residential rental project
must be occupied by individuals whose income is 50 percent or less of the “area median gross
income™ or (ii.) 40 percent or more of the units must be occupied by individuals whose income 1s
60 percent or less of the area median gross income, depending on which test is elected. 'The
Housing Authority of the City of Eatonton has elected the 40-60 test as its “applicable income
limit.” In determining whether an individual or family mects the “applicable income limit, =
appropriate adjustments for family size must be made. The purpose of the Income Certilication is
Lo assist in determining whether the occupants of a particular unit satisfy the “applicable income
limit™” requirements for [ederal tax purposes.

Sections 1, 2, 3 and 8§ of the Certificate asks the occupants to list their names. relationship,
ages, and whether they are students. Section 3 of the Certificate asks whether any of the students
listed in Scction 1 are able to file a joint return for federal income tax purposes (i.c.. are they
married). Section 6 ol the Certificate asks each occupant to list his/her anticipated annual income,
as defined. Finally, Section 7 asks the occupants to estimate the value of all “capital investments™
(excluding “necessary items™), the estimated amount of income expected to be derived from these
“capital investments”, and the amount of income (that has already been included in Section 6 of
the Certificate) expected to be derived from these “capital investments™,

The information provided in Sections 1 through 8 of the Certilicate should be sufficient to
determine whether an individual(s) or the familv meets the “applicable income limit”™ for federal
INCOME Tax purposes.

I'he Income Tax Regulations provide that the occupants of a unit shall not be considered
to be within the “applicable income limit™ if all of the occupants are students no one of whom is
entitled to file a joint return for federal income tax purposes. Thus, if Section | of the Certificate
indicates that all of the occupants are students, and if Section 8 of the Certificate indicates that
none of the students are able to file a joint return for federal income tax purposes, the occupants
are not within the “applicable income limit™ even if the oceupants have no income. The foregoing
limitation on student occupancy shall not apply if the household meets one of the following
exceptions:

(i) At least one member of the household receives assistance under title IV of the
Social Sceurity Act (i.e.. pavments under AFDC or TANF).

AT



(i1} Al least one member of the household is currently enrolled in a job training program
that receives  assistance under the Job Training Partnership Act (JTPA) or is funded by a state or
local public agency.

(i) The head of household is a single parent, and such parent is not the dependent of
another individual for tax purposes, and the child or children of such parent are not claimed as a
dependent by someone other than the head of household parent.

(ivi  The members of the houschold arc married and eligible file a joint federal tax
return.

(v} At least one household member was previously under the care and placement
responsibility of the  State agency responsible for administering a plan under Part B or Part E of
Title IV ol the Social Security Act (Foster Care).

Assuming the occupants of the units arc not all students, none of whom are entitled o file
a joint return for federal income tax purposes or fit within the foregoing exceptions (i) through (v)
above, the next step in filling out the Certilicate is to determine the “anticipated annual income™
of the occupants of the unit for the “certification year.” The “certification year” is the twelve-
month period of time that begins on the date the unit is first occupied. Thus, if the Certification is
completed before the prospective occupants move in, the occupants should recertify the Certificate
on the date they actually move into the unit so that you may determine whether they qualify as
being within the “applicable income limit.”

All payments from all sources received by the Family head (even if temporarily absent)
and each additienal member of the Family household excluding only the income from employment
ol children (including foster children) under the age of 18 years that are members of the household
should be included in “anticipated annual income.” For example, if a 17-year old son or daughter
has a part- or full-time job that pays $5,000 per vear and has income {rom bank deposits of $100
per vear, only the $100 should be listed. Sections 2 and 3 of the Certificate indicates the various
relationships of the oceupants in a household and their ages. Once the anticipated annual income
in Section 6 of the Certificate has been totaled, vou should determine whether the occupants have
“capital investments”, including capital investments of any children in the family, of more than
$5.000 listed in Section 1) of the Certificate. [If the “capital investments™ exceed $5.000.
“anticipated annual income™ will be the sum of the amount totaled in Section 6 of the Certificate
plus the greater of, if any, (a) the actual amount of income in Section 7(b), minus the amount of
income enumerated in Section 7(¢), if anv. or (b) the “imputed amount of income™ minus the
amount of income enumerated in Section 7(c). if any. The “imputed amount of income™ is the
value of the assets listed in Section 7(a) of the Income Certification multiplied by the “current
passhook savings rate” as determined by the United States Department of Housing and Urban
Development. The “anticipated annual income™ of Section 6 of the Certilicate plus, if the capital
investments exceed $3.000, the necessary adjustments of Section 7 of the Certificate, as discussed
in the preceding paragraph, should be entered in the blank in Section 6 of the Certificate. 1f the
amount entered into the blank in Section 6 of the Certificate does not exceed (1) 42% of the median
uross income for the area, in the case of an individual: (2) 48% of the median gross income for the
area in the case of a family of two: (3) 54% of the median gross income for the area in the case of
a family of three: or (4) 60% of the median gross income for the arca in the case of a family of
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four, then the occupants qualily as being within the “applicable income limit™. The appropriate
line within action of the Certificate should be checked. (In the case of a family that has more than
four members, vou should consull the Issuer for the applicable percentages.) II'the amount cntered
in the blank in Section 8 of the Certificate exceeds the applicable percent of median gross income
in the area described in the previous sentence, the occupants do not qualify as being within the
“applicable income limit”.

The “applicable income limit” requirement must be met for the “qualified project period.”
Thus, 40 percent of the occupants at any ong time must satisfy the “applicable income limit
requirements” beginning at the time when 10 percent of the units are first occupied. For example.
if a project contains 200 units, the “applicable income limit” restrictions need not be met until 20
units have been occupied. owever, as soon as 20 units have been occupied, 8 units must actually
be oceupied by occupants whose income is 60 percent or less of the area median gross income,
i.e.. it is not sullicient that 8 units are reserved for individuals whose income is 60 percent or less
of the areca median gross income.

It should be noted that a unit occupied by an individual or lamily whose income at the
commencement of such occupancy falls within the “applicable income limit™ is treated as occupicd
by such an individual or family during their occupancy of such unit, even though their income
subsequently exceeds the “applicable income limil,” until their income exceeds 140 percent of the
“applicable income limit”, at which time such unit will cease 1w be treated as occupied by a tenant
who meets the “applicable income limit.” Further, if a tenant has occupied a unit for a length of
time and decides to add a roommate. the “anticipated annual income™ of the new tenant when
he/she first oceupies the unit, and the “anticipated annual income™ of the existing tenant when
heishe first occupied the unit must be aggregated to determine whether the unit may continue to
be certified as being occupied by individuals whose income falls within the “applicable income
limit.” If. however. the occupants of a unit move into another unit in the project, the second unit
will be treated as occupied by an occupant whose income falls within the “applicable income limit™
only if the occupant qualificd as being within the “applicable income limit™ at the time ol the move.
Mareover, il a qualifying occupant moves out of a unit. such unit is treated as oceupied by an
individual or family whose income falls within the “applicable income limit™ until reoccupied at
which time the character of the unit shall be redetermined.

Finally, if in Section 5 of the Certificate an occupant is unable to provide an Employer
verification because he/she is currently unemployed and the occupant is unable to provide a copy
of histher federal income tax return because a return was not filed, such occupant may not be
included as meeting the “applicable income limit”
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EXHIBIT “B*
(To Land Use Restriction Agreement)

COMPLIANCE CERTIFICATE

To:  City of Fort Wayne, Indiana. as Bond Issuer

Re:  MeCormick Place. City of Fort Wayne, Indiana

Pursuant to Section 3 ol the Land Use Restriction Agreement, dated as of August 1, 2018
(the “Land Use Restriction Agreement”), the undersigned | 1 of McCormick
Rehabilitation. L.1.C, an Indiana limited liability company (the “Borrower™), hereby certities with
respect to the operation and management of McCormick Place (the “Project™), that as of the date

shown above:

"

(1

Ll
—r

(8)

(%)

The total number of Low-Income Tenants, as defined in the Land Use
Restriction Agreement. is .

The number of units in the Project rented is and the number of Available
Units, as defined in the l.and Use Restriction Agreement, is

The percentage that the number of units occupied constitutes of the total
number of units is __ %,

% of the Available Units are occupied by Low-Income Tenants.

The information contained in this report is true, accurate and correct as of
the date hereol,

As ol the date hereof, the Borrower is not in default under any covenant or
agreement contained in the Land Use Restriction Agreement.

Al least 40% of the Available Units in the Project were occupied by Low-
Income Tenants as required in Scction 4 of the Land Use Restriction
Agreement.

All new tenants of the Project and all Low-Income Tenants whose incomes
are subject to annual wverification since the date of the immediately
preceding report and certification have executed an income certilicalion as
required by Section 4 of the Land Use Restriction Agreement.

The lowest percentage of the Awailable Units in the Project that were

occupied or treated as being occupied by Low-Income Tenants during the
month preceding the date hereol was %,
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(10} The attached rent roll, which designates the date of initial occupancy, the
number of bedrooms, the unit number. the tenant name, the household size
(if applicable), and whether the tenant is a Low-Income Tenant, is true,
accurate ZlT'Id correct.

(1Y As ol the Iirst day ol the month hereoll the following s true, accurate and

correct,
NEW TENANTS
Tenant
Unit Street Mame Date In, it it Ten. Annual Rent
£ Address  Last. First  Oceup. Bdr. HH Tyvpe Income 5

TENANT DELETIONS

Tenant
LUnit Street MName Date In. H # Ten. Annual Rent
# o Address  Last, First  Occup. Badr. LIl Tvpe [ncome £
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IN WITNESS WHEREQF. the undersigned has signed this Compliance Certilicate as of

MCCORMICK REHABILITATION, LLC

By:

Authorized Borrower Representative

(to be accompanied by current income certifications as required by Section 4 of the Land se
Restriction Agreement)

(1o be accompanicd by exceptions, it anv)



EXHIBIT =C*”

LEGAL DESCRIPTION FOR
MCCORMICK PLACE, FORT WAYNE, INDIANA (ALLEN COUNTY)

The real property situated in the County of Allen. State of [ndiana. described as follows:

LOTS 54, 55, 56, 57, 58, 59, 60, 61, 62, 63, 64, 65 AND 66 IN HOMESTEADPARK AMENIIED
ADDITION TO THE CITY OF FORT WAYNE, ALLEN COUNTY, INDIANA; EXCEPT THAT PART
OF LOT 534 CONVEYED TO THE CITY OF FORT WAYNE FOR STREET PURPOSES BY A DEED
RECORDED IN DEED RECORD 300, PAGE |71, IN THE OFFICE OF THE RECORDER OF ALLEN
COUNTY, INDIANA; EXCEPT LAND CONVEYED TO THE CITY OF FORT WAYKE FOR ALLEY
PURPOSES ON THE 17TH DAY OF AUGUST, 1946, BY WORKERS' HOUSING CORI., AS SHOWN
BY DEED RECORID 390, PAGE 581, IN THE OFFICE OF TIHE RECORDER OF ALLEN COUNTY,
INDIANA;

LOTS 1,2, 3.4, 5,6, 7, 8.9, 10, 10,12, 13, 14, 15, 16, 17, 18, 19,20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30,
31, 32, 33, 34, 35, 36, 37, 38, 3940, 41, 42, 43, 44, 45, 46, 47 AND 48 IN TOOLE'S EAST WAYNE
ADDITION TO THE CITY OF FORT WAYNE, ALLEN COUNTY, INDIANA, ACCORDING TO THE
RECORDED PLAT THEREOF, RECORDED IN DEED RECORD 109, PAGE 256, IN THE OFFICE OF
THE RECORDER OF ALLEN COUNTY, INDIANA; ALSO THAT PORTION OF PITT STREET
LYING BETWEEN LOTS 11 AND 12, 32 AND 33 IN SAID TOOLES ADDITION, VACATED UNDER
DECLARATORY RESOLUTION 463-1923; EXCEPT FROM THE ABOVE LOTS, THE NORTIT 12
FEET OF LOTS 23 AND 24 TOOLES ADDITION TO THE CITY OF FORT WAYNE.
APPROPRIATED FOR THE WIDENING OF SCHELE AVEMNUE UNDER DECLARATORY
RESOLUTION 205-1914: ALSO, EXCEPT A STRIP 25 FEET WIDE OFF THE EAST SIDE OF LOTS
38, 39 AND 40 [N TOOLE'S ADDITION TO THE CITY OF FORT WAYNE, APPROPRIATED FOR
THE QOPENING OF FENKER AVENUE UNDER DECLARATORY RESOLUTION 463-1923; EXCEPT
LAND CONVEYED TO THE CITY OF FORT WAYNE FOR ALLEY PURPOSES ON THE 17TH DAY
OF AUGUST, 1946, BY WORKERS' HOUSING CORP., AS SHOWN BY DEED RECORD 390, PAGES
581, IN THE QFFICE QF THE RECORDER OF ALLEN COUNTY . INDIANA:

COMMENCING AT THE NORTHEAST CORNER OF TWO ACRES OF LAND CONVEYED BY
SIMON EDSALL TO ANNA M, MCMAKEN AND SYLVENIS S, COLEMAN ON NOVEMDBER2Z,
1893: THENCE WEST ALONG THE NORTH LINE OF SAID MCMAKENS AND COLEMAN'S
[LANIDI. 381.537 FEET TO THE EAST LINE OF FENKER AVENUE FOR A POINT OF BEGINNING:
THENCE NORTH 72-10/12 FEET: THENCE EAST PARALLEL WITH MCMAKENS AND
COLEMANS NORTH LINE, 132,84 FEET. THENCE SOUTH 72-10/12 FEET; THENCE WEST 132,07
FEET TO THE PLACE OF BEGINNINGCOMMENCING 20-2712 FEET NORTH OF THE
MORTHEAST CORNER OF A PARCEL OF LAND CONVEYED BY SIMON-EDSALL TO GEORGE
MICHAEL ON MAY 23, 1880, CONTAINING TWO ACRES SITUATED IN THE EAST ¥ OF THE
SOUTHEAST ' OF SECTION 7, TOWNSIHIP 30 NORTH, RANGE 13 LFAST; THENCE WEST
PARALLCEL WITH THE NORTH LINE OF SAID MICHAEL'S LINE. 4493 FEET TO THE
NORTHWEST CORNER OF THE INTERSECTION OF EDSALL AVENUE AND MCCORMICK
STREET. IN THE CITY OF FORT WAYNE, ALLEN COUNTY. INDIANA, FOR A POINT OF
BEGINNING: TIIENCE WEST 130,76 FELET TO THE EAST LINE OF FENKER AVENUE; THENCE
NORTH 125.5 FEET; THENCE EAST 132.07 FEET: THENCE SOUTH 125.5 FEET TO THE PLACE
OF BEGINNING.
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EXHIBIT “D*
(To Land Use Restriction Agreement)

CERTIFICATE OF COMMENCEMENT
OF QUALIFIED PROJECT PERIOD

l. The undersigned, on behalf of McCormick Rehabilitation, LLC, as borrower (the
“Borrower”), under the Land Use Restriction Agreement among the City of Fort Wayne, Indiana.
Merchants Bank of Indiana. as bondholder and the Borrower dated as ol . 2020 (the
“Land Use Restriction Agreement™), hereby certilies that 10% of the Available Units of
MeCormick Place were [irst occupied on 20 .

2. This certificate is being provided to the Issuer and Bondholder pursuant to
Rection 3{m) of the Land Use Restriction Agreement.

-~

3 All capitalized undefined terms used herein shall have the meanings given them in
the Land Use Restriction Agreement.

McCORMICK REHABILITATION, LLC

By:

Authorized Borrower Representative
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EXHIBIT “E™
(To Land Use Restriction Agreement)

CERTIFICATE OF 50% OCCUPANCY

The undersigned, on behalf of McCormick Rehabilitation, LLC, as borrower (the
“Borrower™), under the Land Use Restriction Agreement amony the City of Fort Wayne,
Indiana. Merchants Bank of Indiana, as hondholder, and the Borrower, dated as of
. 2020 (the “Land Usc Restriction Agreement”), hereby certifies that 50% of
the residential units in MeCormick Place were first occupied on L2

This certificate is being provided to the Issuer and Bondholder pursuant to Section 3(n) of
the Land Use Restriction Agreement,

All capitalized undefined terms used herein shall have the meanings given them in the Land
Use Restriction Agreement.

MCCORMICK REHABILITATION, LL.C

Bv:

Authorized Borrower Representative




EXHIBIT =“F*
(To Land Use Restriction Agreement)

HUD RIDER TO RESTRICTIVE COVENANTS

This RIDER TO RESTRICTIVE COVENANTS is made as of . 2020, by
MecCormick Rehabilitation, LLC (“Borrower™) and the City of Fort Wayne, Indiana ("Ageney™).

WHEREAS. Borrower has obtained financing from Merchants Capital Corp. (“Lender™)
for the benelit of the project known as MeCormick Place (“Projeet”™), which loan is secured by a
Multifamily Mortgage, Assignment of Leases and Rents and Security Agreement (“Security
Instrument™) dated as of . 2020, and recorded in the Recorder’s Office of Allen
County, Indiana ("Records™) on ., 2020 as Document Number . and
is insured by the United States Department of Housing and Urban Development ("HUD™):

WHEREAS. Borrower has received tax exempt bonds from the Agency, which Agency is
requiring certain restrictions be recorded against the Project; and

WHEREAS Borrower entered into that certain Land Use Restriction Agreement
(*Restrictive Covenants™) with respect to the Project, as more particularly deseribed in Exhibit A
atlached hereto, dated as of . 2020 and recorded in the Records:

WHEREAS, U requires as a condition of its insuring Lender’s financing to the Project,
that the lien and covenants of the Restrictive Covenants be subordinated to the lien, covenants, and

enforcement of the Security Instrument; and

WHEREAS, the Agency has agreed to subordinate the Restrictive Covenants to the lien of
the Security Agreement in accordance with the terms of this Rider.

NOW, THEREFORE, in consideration of the [oregoing and for other consideration the
receipt and sufficiency of which are hereby acknowledged, the parties hereby agree as follows:

(a) In the event of any conflict between any provision contained elsewhere in the
Restrictive Covenants and any provision contained in this Rider, the provision contained in this
Rider shall govern and be controlling in all respects as set forth more fully herein,

(b) The following terms shall have the following deflinitions.

*Code™ means the Internal Revenue Code of 1986, as amended.
“HUD™ means the United States Department of Housing and Urban Development.
“HUD Regulatory Agreement” means the Regulatory Agreement between

Borrower and HUD with respect o the Project, as the same may be supplemented,
amended or maodilied from time to time.



“Lender” means Merchants Capital Corp.. its successors and assigns.

“Mortgage Loan™ means the mortgage loan made by Lender to the Baorrower
pursuant to the Mortgage Loan Documents with respect to the Project.

“Mortgage Loan Documents™ means the Security Instrument. the HUD Regulatory
Agreement and all other documents required by HUD or Lender in connection with
the Mortgage Loan.

“National Housing Act”™ means the National Housing Act of 1934, as amended.
“Program Obligations™ has the meaning set [orth in the Security Instrument.
“Residual Receipts™ has the meaning specified in the HUD Regulatory Agreement.

“Sccurity Instrument” means the mortgage or deed ol trust [rom Borrower in favor
of Lender, as the same may be supplemented, amended or modified.

“Surplus Cash™ has the meaning specified in the HUD Regulatory Agreement.

{c) Notwithstanding anvthing in the Restrictive Covenants to the contrary, the
provisions hereol” are expressly subordinate to (i) the Mortgage Loan Documents, including
without limitation, the Security Instrument, and (ii) Program Obligations (the Morlgage Loan
Documents and Program  Obligations are collectively referred to herein as the “HUD
Requirements™). Borrower covenants that it will not take or permit any action that would result in
a violation of the Code, HUD Requirements or Restrictive Covenants. In the event of any conflict
between the provisions of the Restrietive Covenants and the provisions ol the HUD Requirements,
HUID shall be and remains entitled to enforce the HUD Requirements.  Notwithstanding the
foregoing, nothing herein limits the Agency’s ability to enforce the terms of the Restrictive
Covenants, provided such terms do not conflict with statutory provisions of the National Housing
Act or the regulations related thereto. The Borrower represents and warrants that to the best of
Borrower's knowledge the Restrictive Covenants impose no terms or requirements that conllict
with the National Housing Act and related regulations.

(d) In the event ol loreclosure (or deed in lieu of foreclosure). the Restrictive
Covenants (including without limitation. any and all land use covenants and/or restrictions
contained herein) shall automatically terminate.

(e) Borrower and the Agency acknowledge that Borrower's failure to comply with the
covenants provided in the Restrictive Covenants does not and shall not serve as a basis for default
under the HUD Requirements, unless a default also arises under the HUD Requirements.

i ixcept for the Agency’s reporting requirement. in enforcing the Restrictive
Covenants the Agency will not file any claim against the Project. the Mortgage Loan proceeds,
any reserve or deposit required by U in connection with the Security Instrument or HUD
Regulatory Agreement. or the rents or other income from the property other than a claim against:



1. Available surplus cash. if the Borrower is a for-profit entity:
i, Available distributions of surplus cash and residual receipts authorized for release
by HUD, if the Borrower is a limiled distribution entity: or
iii.  Available residual receipts authorized by HUD, if the Borrower is a non-profit
enlily. [or
iv. A HUD-approved collateral assignment of any HHAP contract.]

(g) For so long as the Mortgage Loan is outstanding. Borrower and Agency shall not
further amend the Restrictive Covenants, with the exception of clerical errors or administrative
correction of non-substantive matters, without HUD s prior writien consent,

(h) Subject to the HUD Regulatory Agreement, the Agency may require the Borrower
to indemnily and hold the Agency harmless from all loss, cost, damage and expense arising from
any claim or proceeding instituted against Agency relating to the subordination and covenants set
forth in the Restrictive Covenants, provided, however, that Borrower’s obligation to indemnily
and hold the Agency harmless shall be limited to available surplus cash and/or residual receipts of
the Borrower.

(i) No action shall be taken in accordance with the rights granted herein to preserve
the tax exemption of the interest on the notes or bonds. or prohibiting the owner from taking any
action that might jeopardize the tax-exemption, excepl in strict accord with Program Obligations.



BORROWIR:

McCORMICK REHABILITATION, LLC,
an Indiana limited liability company

By: McCormick Manager, [.1LC.
an Indiana limited liability company,
its Managing Member

By: Bear Development, LLLC,
a Wisconsin limited hability company,
its Authorized Member

By:
Stephen R. Mills, Authorized Member

STATE OF )
) O8S:
COUNTY OF

Before me. a Notary Public in and for said County and State, personally appearcd Stephen R Mills,
the Authorized Member of Bear Development, 1.1.C. a Wisconsin limited liability company. the Authorized
Member of McCormick Manager, LLC, an Indiana limited liability company, the Managing Member of
McCormick Rehabilitation, LLC, an Indiana limited liability company, who. after having been duly swom,
acknowledged the execution of the foregoing Regulatory Agreement for and on behalf of such limited
ligbility company.

Witness my hand and Notarial Scal this day of . 2020,

( : ) Notary Public

My Commission Expires: My County of Residence:

(Borrewer Signature page to HUD Rider to Restrictive Covenanis)
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AGENCY:

CITY OF FORT WAYNE, INDIANA

By

Thomas C. Henry, Mayvaor

ATTEST:

By:
Lana R. Kecsling. City Clerk

STATE OF INDIANA }
) S8
COUNTY OF ALLEN }

Before me, a Notary Public in and for said County and State, personally appeared Thomas C, Henry
and Lana R, Keesling, the Mayor and City Clerk. respectively of the City of Fort Wayne, Indiana, who.
after having been duly sworn, acknowledged the execution of the foregoing Regulatory Agreement for and
on behall ol the City of Fort Wayne.

Witness my hand and Notarial Seal this day of _ , 2020

{ ) Notary Public
My commission expires: My County of residence:

(Awency Signature page (o HUD Rider 1o Resiriciive Covenarls)
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EXHIBIT “G”
(To Land Use Restriction Agreement)

RAD REQUIREMENTS RIDER TO LAND USE RESTRICTION AGREEMENT

The following maodifications are made to the Land Use Restriction Agreement (the
“Instrument’™) that precedes this RAD Requirements Rider. The provisions hereotf shall be
deemed incorporated by reference in each document (cach, a “Loan Document”. and collectively.
“Loan Documents™) entered into by and among the City of Fort Wayne. Indiana (the “Issuer™),
MeCormick Rehabilitation, LLC, an Indiana limited liability company (*Borrower™) and
Merchants Bank of Indiana (the “Bond Purchaser™) that, together with the Instrument, evidences,
secures, or otherwise relates to the same financing transaction as the Instrument (the “Financing
Transaction™ or “Loan”).

. Inconsistent Provisions. [f the provisions of this Rider are inconsistent with the
provisions of the Loan Documents, the provisions of this Rider shall be controlling.

2. Defined Terms. Capitalized terms not defined herein are as delined in the Loan
Documents.

3. HUD Regulatory Documents. By the acceptance, execution and/or recording ol
this Rider, the Bondholder acknowledges that ( )dwelling units to be developed

on the real property that is described in Exhibit A of the Instrument (the “Property™) (such
_ () units, the “RAD Housing Units™) will be assisted by tunding provided
through the Authority under the RAD Program under the Consolidated and Further Continuing
Appropriations Act of 2012 (the “CFCA Aect”). As such, the RAD Housing Units and the
Bondholder’s security interest in the RAD Housing Units, are subordinate and subject w (&) the
CFCA Act, (b) that certain agreement executed by Borrower and the U.S. Department of Housing
and Urban Development (“HUD™) (the “RAD Use Agreement™). and that certain HUD Form -
52624 agreement executed by the Borrower and Authority with respect to conversion of public
housing units to RAD units (the “RAD Conversion Commitment”, and collectively with the
CFCA Act and RAD Use Agreement, the “*RAD Requirements™). If there is a conflict between
a provision of the Instrument or any Loan Document that affects the RAD Units and a requirement
in any RAD Requirement, then the RAD Requirement shall govern, except as such RAD
Requirement may have been expressly waived in writing by HUD or the Authority. as appropriate.

4. Subordination to RAD Use Aereement. The Instrument is subordinate and
subject to the RAD Use Agreement; and (if) encum hers the leaschold estate of the Borrower.

3. Notices. Any notices of Borrower delault provided pursuant 1o the Loan
Documents shall also be provided to the Authority and HUD as [ollows:

If to Authority: Citv of Fort Wayne. Indiana
Fort Wavne Community Development Division
Citizens Square
200 Fast Berrv Strect, Suite 320
Fort Wayne, Indiana 46802
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And a copy to:

M HUD, 1o

Attention: Director
Telephone: (2600 427-3814

Lawrence S, Shine, Esg.

City of IFort Wayne, Indiana
Citizens Square

200 Last Berry Street, 4™ Floor
Fort Wayne. Indiana 46802
Telephone: (2607 427-1124

email: Lawrence.shine@cityollortwayne.org

United States Department of Housing and Urban
Development

451 Scventh Street, 5.W.

Washington, DC 20410

Attn: Office of the General Counsel

[End of Rider]

o
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Prepared By/Return To:

James T, Crawford, Jr.

KRIEG DEVAULT LLP

12800 North Meridian Street, Suite 300
Carmel, Indiana 46032

LEASEHOLD MORTGAGE, ASSIGNMENT,
SECURITY AGREEMENT AND FIXTURE FILING
(CITY SELLER LOAN TO DEVELOPER)

by

MCCORMICK REHABILITATION, LLC,
an Indiana limited liability company,
as Grantor,

to and in Tavor of

CITY OF FORT WAYMNE, INDIANA
a municipal corporation duly organived and validly existing
under the laws of the State of Tndiana,
as Grantee

Girantar’s Organizational Identification Number is 8233582

THIS INSTRUMENT IS A CONSTRUCTION MORTGAGE WITHIN
THE MEANING OF SECTION 334(h) OF ARTICLE 9@ OF TIE
UNIFORM  COMMERCIAL  CODE  AND  SECURES AN
DBLIGATION INCURRED FOR THE CONSTRUCTION OF AN
IMPEROVEMENT UPON LAND.

THIS DOCUMENT SERVES AS A FINTURE FILING UNDER TIE
INDITANA UNIFORM COMMERCIAL CODE., GRANTEL DESIRES
TIIS FIXTURE FILING TO BE INDEXED AGATNST THE RECORD
OWMNER OF THE REAL ESTATE DESCRIBED HEREIN,

T
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LEASEHOLD MORTGAGE, ASSIGNMENT,
SECURITY AGREEMENT AND FIXTURE FILING

{(CITY SELLER LOAN TO DEVELOPER})

This LEASEHOLD MORTGAGE, ASSIGNMENT, SECURITY AGREEMENT AND
FIXTURE FILING (CITY SELLER LOAN TO DEVELOPER) is made as of the day of
2020, by MCCORMICK REIABILITATION, LLC, un Indiana limited liability mmpam (herein refened
to as “Grantor™), whose address is cfo Bear Develupnwnt, LLC, 4011 80" Street, Kenosha, Wisconsin
53142, 1o and for the benefit of the CITY OF FORT WAYNE, INDIANA, a municipal corparation duly
organized and validly existing under the laws of the State of Indiana (logether with its successors,
parlicipants, and assigns, “Grantee™), whose address is 200 East Berry Street, Suite 32, Fort Wayne,
Indiana 46802

Hecitals

Grantor has requested that Grantee make the Loan (as hereinafier defined) to Grantor. As a
condition precedent to making the Loan. Grantee has required that Grantor execule and deliver this
I.easehald Mortgage, Assignment, Security Agreement and Fixture Filing to Grantee.

As a condition precedent 1o making the Loan, Grantor has entered into the Ground Lease (as
hereinafter defined) with the Housing Authority (as hereinatter detined), and the Housing Authority has
sold. assigned and conveved all of its interest in the Improvements (as hereinafter defined), to the
Cirantor.

Grants and Agrecments

MNow, therefore, for good and valuable consideration, the receipt and adequacy of which are
hereby acknowledged by Grantor, and in order to induce Grantee to make the Loan to Grantor, Grantor
agrees as follows:

Article [
Definitions.

As used in this Leasehold Morigage, the terms defined in the Preamble hersto shall have the
respective meanings specified therein, and the following additional terms shall have the meanings
specified:

“Accessories” means all fixtures, fittings, apparatus, equipment, systems. machinery, furniture.
furnishings, appliances, inventory, goods, building and construction materials, supplies and other articles
of personal property and replacements thereof, of every kind and character, tangible and intangible
(including software embedded therein), now owned or hereafier acquired by Grantor, which are now or
hercafter attached to, affixed to, placed upon or situated in, on or about the Land or Improvements, or
used in or necessary to the complete and proper planning, development, use, occupancy of operation
thereof, or acquired (whether delivered to the Land or stored elsewhere) for use or installation in or on the
Land or Improvements, and all Additions to the foregoing, all of which are hereby declared 1o be
permanent accessions to the Land.

“Accounts” means all accounts of Grantor within the meaning of the Uniform Commercial Code
of the State. derived from or arising out of the use. occupancy or enjoyment of the Property or for services
renderad therein or thereon.



“Additions™ means any and all alterations, additions, accessions and improvements to property,
substitmtions therefor, and renewals and replacements thereof.

“Claim™ meuns any liability, svit, action, claim, demand, loss, expense, penalty, fine, judgment or
ather cost ol any kind or nature whitsoever, including fees, costs and expenses of attorneys, consultants,
conlraclors and experts.

“Company Agreement” means the Amended and Restated Operating Agreement of Grantor,
dated #s of . 2020,

“Condemnation™ means any taking of title to, use of, or any other interest in the Property under
the exercise of the power of condemnation or eminent domain, whether temporarily or permanently, by
any Governmental Authority or by any other Person acting under or for the benelit of a Governmental
Authority.

“Condemnation Awards™ means any and all judgments, awards of damages (including severance
and consequential damages), payments, proceeds, settlements. amounts paid for a taking in lieu of
Condemnation, or other compensation heretofore or herealler made, including interest thereon, and the
right 1o receive the same, as g result of, or in conneclion with, sny Condemnation or threatengd
Condemnation,

“Contract of Sale™ means any contract for the sale ol all or any part of the Property or any interest
therein, whether now in existence or hereafler excouted.

“Delaull™ means an event or circumstance which, with the giving of Notice or lapse of time, or
both, would constitute an Event of Default under the provisions of this Leasehold Mortzage.

“Encumbrance™ means any Lien, easement, right of way, roadway (public or private), declaration,
condition, covenant. or restriction (including any declaration, condition, covenant, or restriction in
connection with any condominium development or cooperative housing development), Lease or other
matier of any nature that would affect title to the Property.

“Ewvent of Default™ means an event or circumstance specitied in Article V1 and the continuance of
such event or circumstance beyond the applicable grace andfor cure periods therelor, il any, set Torth in
Article VI

“Cxpenses” means all tees, charges, costs and expenses of any nature whatsoever incurred at any
time and from time to time (whether before or alier an Event of Default) by Grantee in making, funding,
administering or medifying the Loan, in protecting the security of this Leasehold Mortgage, in
negotiating or entering into any “workow™ of the Loan, or in exercising or enforcing any rights, powers
and remedies provided in this Leasehold Morgage or any of the other Loan Documents, including
reasonable attorneys” fees actually incurred, court costs, receiver's fees, management fees and costs
incurred in the completion, repair. maintenance and operation of, or taking possession of, or selling, the
Property.

“Housine Authoriiv™ means the City of Fort Wavne Housing Authority, a municipal corporation
duly organized and existing pursuant to the laws of the State of Indiana.

“Governmental Authority™ means any governmentasl or quasi-governmental entity, including any
courl, department, commission, board, bureau, wagency, administration, service. district or other
instrumentality of any governmental entity,

“Ground Lease”™ means that certain Ground Lease Agreement dated as of _ L 2020 by
and between Grantor, as lessee, and the Housing Authority, as lessor, and as Turther deseribed in that
certain Memorandum of Lease dated as of L 2020,



“Improvements” means  all  buildings. structures and  replacements  thereol and  other
improvernents now or hereafter existing, erected or placed on the Land, including all plant, equipment,
apparalus, machinery and fixtures of every kind and nature whatsoever forming part of said structures
and/or buildings together with any on-sile improvements and off-site improvements in any way used or to
he used in connection with the use, enjoyment, occupancy or aperation of the Land.

“Insurance Proceeds” means the insurance claims under and the proceeds ol any and all policies
of insurance covering the Property or any part thereof, including all returned and unearned premiums with
respect to any insurance relating to such Property, in each case whether now or hereafier existing or
arising.

“Investor Member™ means NEF Assignment Corporation and its permitted suceessors and assigns.

“L.and” means the real property described in Exhibit “A™ attached hereto and made a part hereot.

“Law(s)” means all federal, state and local laws, statutes, rules, ordinances, regulations. codes,
licenses, authorizations, decisions, injunctions, interpretations, orders or decrees of any court or ather
Governmental Authority having jurisdiction as may be in effect from time to time.

“Lease(s!” means all leases, usufructs, license agreements and other occupancy or use agreements
(whether oral or written), now or hereafier existing, which cover or relate to the Property or any part
thereaf. together with all options therefor, amendments thereto and renewals, modifications  and
ouaranties thereol, including any cash or security deposited under the Leases to secure performance by
the tenants of their obligations under the Leases, whether such cash or security is to be held until the
expiration of the terms of the Leases or applied to one or more of the installments of rent coming duc
thereunder,

| paschold Mortgare” means this Leasehold Mortgage, Assignment, Security Agreement and
Fixture Filing. as the same may from time to time be extended, amended, restated, supplemented or
otherwise modifizd.

“Lign™ means any mortgage, Leasehold Mortgage, pledge, security ftitle, securily  interast,
assignment, judgment, lien or charge of any kind. including any conditional sale or other litle retention
agreement, any lease in the nature thereof, and the filing of. or agreement to give, any financing statement
under the Uniform Commercial Code of any jurisdiction.

“Loan™ means the loan from Grantee to Grantor, the repayment obligations in connection with
which are evidenced by the Note.

“Loan Documents™ means this Leaschold Mortgage. the Note, and any and all other documents
which Grantor or any other party or parties have exscuted and delivered, or may hereafter execute and
deliver, to evidence. secure or guarantee the Obligations, or any part thereol, #s the same may [rom time
to lime be extended, amended, restated, supplemented or otherwise modified.

“Managing Member™ means McCormick Manager. LLC. an [neliana limited liability company,
the Grantor's managing member.

“NEF” means NEF Assignment Corporation.

“Note” means the Promissory Note dated . 2020, in the original principal amount of
Six Million Six Hundred Eighty-Five Thousind Two Hundred Eighteen and 00/100 Dollars ($6.685.218)
having a stated maturity date of . 2060 made by Grantor to the order of Grantee, as the same
may from time to time be extended, renewed, amended, restated, supplemented or otherwise modified.

“Notice” means a notice, request, consent, demand or other communication given in accordance

with the provisions of this Leasehold Mortgage.

L]



“Obligations™ means all present and future debts, advances, obligations and liahilities of Grantor
to Granlee arising pursuant to, and/or on account of, the provisions of this Leaschold Mortgage, the Note
or any of the other Loan Documents, including the obligations: (#) 1o pay all principal. interest. late
charges, prepayvment premiums (if any) and other amounts due at any time under the Note; (b) to pay all
Fupenses, indemnification payments, fees and other amounts dug at any time under this Leasehold
Mortgage or any of the other Loan Documents. together with interest thercon as herein or therein
pravided (d) to perform, observe and comply with all of the other terms. covenants and conditions,
expressed or implied, which Grantor is required to perform, observe or comply with pursuant to this
[.casehald Maortgage or any of the other Loan Documents: and (2) to pay and perform all future advances
and other obligations that Grantor or any successor in ownership of all or part of the Property may agree
1o pay andfor perform (whether as principal. surety or guarantor) for the benefit of Grantee, when a
writing evidences the parties” agreement that the advance or obligation be secured by this Leasehold
Morlgzage.

“Permitted Cncumbrances™ means (a) any matters set forth in Exhibit “B"” attached herete and
made a parl hereof, and in any policy of title insurance issued to Grantes and insuring Grantee’s interest
in the Property which are acceptable to Grantee as of the date hereof, (b) the Liens, security title and
interests of this |.caschald Mortgage, and (¢) any other Encumbrance that Grantee shall expressly approve
in writing in its sole but reasonable discretion,

“Person” means an individual. a corporation, a partnership, a joint venture, a limited liability
company, # trust, an unincarporated association, any Governmental Authority or any ather entity,

“Personalty” means all personal property of any kind or nature whatsoever, whether tangible or
intangible and whether now owned or hereafier acquired. in which Granlor now has or hereatter acquires
an interest and which is used in the construction of, or is placed upon, or is derived trom or used in
connection with the maintenance, use, occupancy or enjoyment of, the Property, including (a) the
Accessories: (b) the Accounts: {¢) all franchise, license, management or other agreements with respect to
the operation of the Real Property or the business conducted therein (provided all of such agreements
shall be subordinate to this Leaschold Mortgage, and Grantee shall have no responsibility for the
performance of Grantor's obligations thereunder) and all general intangibles (including payment
intangibles, trademarks, trade names, goodwill, software and symbols, but excluding federal and stale tax
credits) related to the Real Property or the operation thereof; (d) all sewer and water taps. appurtenant
water stock or water rights, allocations and agreements Tor utilities, bonds, letters of credit. letter-of~eredit
rights, permits, certificates, licenses, guaranties, warranties. causes of action, judements, Claims, profits.
security depasits, utility deposits, deposits or escrows for taxes. insurance or other matters, and all rehates
or refunds of fees, Taxes, assessments, charges or deposits paid to any Governmental Authority related to
the Real Property or the operation thereof: (e) all insurance policies held by Grantor with respect to the
Property or Grantor’s operation thereof: and (g) all money, instruments, chattel paper, or morigages and
documents (whether tangible or electronic) arising from or by virtue of any transactions related to the
Property, and all deposits and deposit aceounts of Grantor with Grantee related to the Property, including
any such deposit account from which Grantor may from time to time authorize Grantee to debit and/or
credit payments due with respect to the Loan: together with all Additions to and Proceeds of all of the
foregoing.

“Proceeds” when used with respect to any of the Property, means all proceeds of such Property.
including all Insurance Proceeds and all other proceeds within the meaning of that term as defined in the
Unitorm Commercial Code of the State.

“Praperty” means the Real Property and the Personally and all other rights. interests and benefits
of every kind and character which Grantor now has or hercafter acquires 4 leaschold interest in, to or for
the use and benefit of the Real Property andfor the Personalty, pursuant to the Ground Lease (the
“Leasehold Fstate™), and all other praperty and rights used or useful in connection therewith, including all



Leases, all Rents, all Condemnation Awards, all Proceeds, all Contracts of Sale and all Relinancing
Commitments,

“Properly_Assessments”™ means all Taxes. payments in lieu of taxes, waler renls, sewer rents.
assessments, condominium and owner's association assessments and charges, maintenanee charges and
other governmental or municipal or public or private dues, charges and levies and any Liens (including
federal tax liens) which are or may be levied. imposed or assessed upon the Property or any part thereof,
ar upon any Leases or any Rents. whether levied directly or indirectly or as excise taxes, as income laxes,
or otherwise,

“Real Property” means the Land and Improvements, together with (a) all estates, title interests,
title reversion rights, remainders, increases, issues, profits, rights of way or uses, additions, accretions,
servitudes, strips, zaps, gores, liberties, privileges. water rights. water courses, alleys. passages, ways,
vaults, licenses, lenements, franchises, hereditaments, rovalties, appurlenances. air space, easements,
rights-of-way, rights of ingress or egress, parking rights, timber, crops, mineral interests and other rights,
now ar hereatter owned by Grantor and belonging or appertaining to the Land or Improvements: (b) all
Claims whatseever of Grantor with respect to the Land or Improvements, either in law or in equity, in
possession or in expectancy; (©) all estate, right, title and interest of Grantor in and to all streets, roads and
public places. opened or proposed. now or hereafter adjoining or appertaining to the Land or
Improvements; and (d) all options to purchase the Land or Improvements, or any portion thereol or
interest therein, and any greater estate in the Land or Improvements, and all Additions to and Proceeds of
the forcaning.

“Refinancing Commitment™ means any commitment from or other agreement with any Person
providing for the financing of the Property. some or all of the proceeds of which are intended to be used
tor the repavment of all or a portion of the Loan.

“Rents” means all of the rents, rovalties, issues. profils, revenues. earnings. income and other
benelils of the Property, or arising from the use or enjoyment of the Property, including all such amounts
paid under or arising from any of the Leases and all fees, charges, accounts or other payments for the use
or occupancy of rooms or other public facilities within the Real Property.

“Srate™ means the state in which the Land is located.

“Taxes” means all taxes and assessments, whether general or special, ordinary or extraordinary.,
or Toreseen or unforeseen, which at any time may be assessed, levied, conlirmed or impesed by any
Governmental Authority or any community facilities or other private district on Grantor or on any of ils
propertics or assets or any part thereof or in respect of any of its franchises, businesses, income or profits,

“Transfer” means any direct or indirect sale, assignment. conveyance or transfer. including any
Contract of Sale and any other contract or agreement to sell, assign, convey or transter. in whole or in
part, whether made voluntarily or by operation of Law or otherwise, and whether made with or without
consideration.

Article 11
Granting Clauses: Condition of Grant.

Section 2.1 Convevances and Security Interests,

In order to secure the prompt payment and performance of the Obligations, Grantor (a) hereby
irrevocably and unconditionally grants, bargains, sells, conveys, transfers and assigns to Grantee with
power of sale and right of entry and possession, all estate, right, title and interest that Grantor now has or
may later acquire in and to the Real Property: (b) grants to Grantee a security interest in the Persanalty;
{c) assigns to Grantee, and grants to Grantee a security interest in. all Condemnation Awards and all
Insurance Procesds: and (d) assigns to Grantee, and grants to Grantee s sccurity interest in. all ol
Grantor's right. title and interest in, but not any of Grantor's obligations or liabilities under, all Contracts

i)



ol Sale and all Refinancing Commitments; 1o have and to hold 10 the use, benefil and behoof of Grantee
forever, in fee simple, subject to the werms, provisions and conditions herein set forth. All Persons who
may have or acquire an inlerest in all or any part of the Property will be deemed (o have notice of, and
will be bound by, the 1erms of the Obligations and each other agreement or instrument made or entered
into in connection with each of the Obligations, Such terms include any provisions in the Note and any
other Loan Document which provide that the interest rate on one or more of the Obligations may vary
from time to time, The definition of “0bligations™ includes future advances.

Section 2.2 Absolute Assignment of Leases and Rents.

In consideration of the making of the Loan by Grantee to Grantor, the sum of Ten and Nao/100
Dollars {510,007 and other good and waluable consideration, the receipt and sufficiency of which are
herely acknowledged, Grantor absolutely and unconditionally assigns the Leases and Rents to Grantee.
This assignment is, and is intended to be, an unconditional, absolute and present assignment from Grantor
to Grantee of all of Grantor's right, title and interest in and to the Leases and the Rents and not an
assignment in the nature of a pledge of the Leases and Rents or the mere grant of a security interest
thercin. 5o long as no Event of Default shall exist. however. and so long as Grantor is not in default in
the performance of any obligation, covenant or agreement contained in the Leases, Grantor shall have a
license {(which license shall terminate automatically and without notice upon the occurrance of an Event
of Default or a default by Grantor under the Leases) to collect, but not prior to accrual, all Rents. Grantor
agrees to collect and hald all Rents in trust for Grantee and to use the Rents for the payment of the cost of
operating and maintaining the Property and for the pavment of the other Obligations before using the
Rents for any other purpose.

Section 2.3 Security Agreement and Financing Statement.

This lLeaschold Mortgage creates a security interest in the Personalty (including all of the
Property which is ar is to become fixtures). and, to the extent the Personally is not real property, this
Leasehold Mortgage constitutes a security agreement from Grantor to Grantee under the Unilorm
Commercial Code of the State. In addition to all of its other rights under this Leaschold Mortgage and
otherwise, Grantee shall have all of the rights of a secured party under the Uniform Commercial Code of
the State, as in effect from time to time, or under the Uniform Commercial Code in force from time to
time in any other state to the exlent the same is applicable Law. Grantor hereby irrevocably authorizes
Cranteg at any time and from time to time (o fle any initial financing statements, amendments thereto and
continuation statements as authorized by applicable Law, reasonably required by Grantee to establish or
maintain the validity, perfection and priority of the security interests granted in this Leasshold Mortgage,

Section 2.4 Fixture Financing Statement.

From the date of its recording, this Leasehold Mortgage shall be effective as a “lixture filing”
with respect 1o all of the Property which is or is to become fixtures. The addresses of Grantor (Debtor)
and Grantee (Secured Parly) are set forth below. This Leasehold Mortgage is to be filed for recording
with the Recorder’s (WTice of Allen County, Indiana where the Land (including such lxtures) is located.
For this purpose, the [ollowing information is set forth:

EY, Name and Address of Dabtor:

MeCormick Rehabilitation, 1.1.C
ofo Bear Development, LLC
40171 80th Street

Kenosha, Wisconsin 33142
Arention: Adam Templer
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)] Mame and Address of Secured Party:

City of Fort Wayne, Indiana

Fort Wayne Community Development Division
Citizens Square

200 Tast Berry Street, Suite 32

Fort Wawvne, Indiana 46802

Attn: Director

(e This document covers any portion of the Property now is or later may become a fixture
attached to the Land.

(d) Pursuant 1o the Ground Lease and Memorandum of Lease, Debtor is the record ground
lessee of the Property,

Section 2.5 Satisfaction and Cancellation of Leasehold Mortgage and Termination of
Aszsignments and T'inancing Statements,

[T and when Grantor has paid and performed all of the Obligations, and no further advances are to
be made under the Loan Documents. Grantes will provide a satisfaction and cancellation of this
Leasehold Morigage and termination statements for filed financing statements, if any, to Grantor.
Grantor shall be responsible for the recordation of such cancellation and satisfaction and the payment of
any recording and filing costs. Upon the recording of such cancellation and satisfaction and the filing of
such lermination statements, the absolute assignments set forth in Section 2.2 shall automatically
terminate and become null and void,

Article 11
Representations and Warranties.

Grantor makes the following representations and warranties to Grantee:

Section 3.1 Title to Real Properiy,

Grantor owns leasehold title to the Real Property pursuant to the Ground Lease. Grantor has the
right and authority 1o mortgage its Leasehold Estate interest in the Real Property and has mortgaged its
Leasehold Fstate interest in the Real Property pursuant to this Leasehold Mortgage, subject to Section
%.15. Grantor's interest in the Real Property is subject to no Encumbrances entered into by Grantor other
than the Permitted Encumbrances.

Section 3.2 Title to Other Property.

Grantor obtained title to the Personally from the Housing Authority, and Grantor’s interest in the
Personalty is not subject to any Encumbrance entered into by Grantor. other than the Permitied
Encumbrances. Mone of the Leases or Rents is subject to any Encumbrance entered into by Grantor,
ather than the Permitted Encumbrances,

Section 3.3 Property Assessments,

The Real Property is assessed for purposes of Properly Assessments as tax parcel number 93-
4111-001.  Grantor will never cause the Real Properly to become subject 1o the Lien of Property
Assessments, if any. levied or assessed against any property other than the Real Property.

Section 3.4 Independence of the Real Property.

No buildings or other improvements on property not covered by this Leasehold Mortgage rely on
the Real Property ar any interest therein to fultill any requirement of any Governmental Authority for the
existence of such property, building or improvements; and none of the Real Property relies. ar will rely,



on any property not covered by this Leasehold Mortgage or any interest therein to fulfill any reguirement
of any Governmental Authority, The Real Property has been properly subdivided from all other property
in accordance with the requirements of any applicable Governmental Authorities,

Section 3.3 LCxisting Improvements.

To Grantor's knowledge, the existing Improvements were constructed, and are being used and
maintained, in accordance with all applicable Laws, including zoning Laws.

Seclion 3.6 Leases and Tenants.

To Grantor's knowledge, the Leases are valid and are in full force and effect, and Grantor is not
in default under any of the terms thereol. Except as expressly permitied in the Loan Documents, Grantor
has not accepted any Rents in advance of the time the seme became due under the Leases and has not
torgiven, compromised or discounted any of the Rents, Grantor has title to and the right to assign the
Leases and Rents (o Granteg, and no other assignment of the 1.eases or Rents has been granted. other than
pursuant to other prior and subordingte leasehold deeds to secure debt of record.

Article [V
Affirmative Covenanls,

Section 4.1 Obligations.

Grantor agrees to promptly pay and perform all of the Obligations, time being of the essence in
gach cuse,

Section 4.2 Property Assessments: Documentary Taxes,

Cirantor {a) will peomptly pay in full and discharge all Property Assessments, and (b)) will furnish
to Grantee, upon demand, the receipted bills for such Properly Assessments prior to the day upan which
the same shall become delinguent. Property Assessments shall be considered delinguent as of the first
day any interest or penalty commences to accrue thereon,  Grantor will promptly pay all stamp,
documentary., recordation, transfer and intangible taxes and all other taxes that may from time to time be
required 1o be paid with respect to the Loan, the Note, this Leaschold Mortgage or any of the other Loan
Daeurnents.

Section 4.3 Permitted Contests.

Girantor shall not be required fo pay any of the Property Assessments. or to comply with any Law,
so long as Grantor shall in good faith, and at its cost and expense, contest the amount or validity thereof,
or lzke other appropriate action with respect thercto, in good faith and in an appropriale manner or by
appropriate proceedings: provided that (s) such proceedings operate to prevent the collection of, ar other
realizstion upon. such Property Assessments or enforcement of the Law so contested. (b) there will be no
sale, forfeiture or loss of the Property during the contest, (c) Grantee or the Property is not subject to any
Claim as a result of such contest, and (d) Grantor provides assurances satisfactory to Grantee (including
the establishment of an appropriate reserve account with Grantee) of its ability to pay such Property
Assessments or comply with such Law in the event Grantor is unsuccessful in its contest.  Each such
contest shall be promptly prosecuted 1o final conclusion or settlement, and Grantor shall indemnity and
save Crantee harmless against all Claims in connection therewith.  Promptly after the setillement or
conclusion of such contest or action, Grantor shall comply with such Law and/or pay and discharge the
amounts which shall be levied, assessed or imposed or determined to be pavable. together with all
nenalties, fines, interests, costs and expenses in connection therewith,



Section 4.4 Compliance with Laws,

Grantar will comply with and not violale, and cause 1o be complicd with and not violated, all
present and future Laws applicable to the Property and its use and operation,

Section 4.5 Maintenance and Repair of the Property.

Giramtor, at Grantor's sole expense, will (2) keep and maintain Improvements and Accessories in
aood condition, working order and repair, (b) make all necessary or appropriaie repairs and Additions to
Improvements and Accessories, so that each part of the Improvements and all of the Accessories shall at
all times be in good condition and fit and proper for the respective purposes or which they were
originally intended, erected, or installed. and (c) commit or permit no wasle.

Section 4.6 Additions to Security.

All right, title and interest of Grantor in and to all Improvements and Additions hereafter
constructed or placed on the Property and in and to any Accessories hereafler acquired shall, without any
further mortgage, conveyance, assignment or other act by Grantor, become subject 1o the Lien and
security title of this Leasehold Mortgage as fully and completely. and with the same elTect, as though now
owned by Grantor and specifically described in the granting clauses hereof, Grantor agrees, however, to
execute and deliver to Grantee such further documents as may be required by the terms of the Loan
[ocuments.

Section 4.7 Subrosation,

Ta the extent permitted by Law, Grantee shall be subrogated. notwithstanding its release of
record, to any Lien now or hereafler existing on the Property to the extent that such Lien is paid or
discharged by Grantes whether or not from the proceeds of the Loan. This Section shall not be deemed or
construed, however, to obligate Grantee 1o pay or discharge any Lien,

Section 4.8 Leases.

ia) Except for leases 1o tenants in the normal course of Grantor’s business and cable, lavndry
and similar leases and agreements in the normal course of Grantor’s business, Grantor shall not enter into
any Lease with respect to all or any portion of the Property without the prior written consent of Grantee.

1)} Grantee shall not be ohligated to perform or discharge any obligation of Grantor under
any Lease. The assignment of Leases provided for in this |easehold Mortgage in no manner places on
Grantee any responsibility for (i) the control, care. management or repair of the Property. (i) the carrying
out of any of the terms and conditions of the Leases, (i) any waste committed on the Property, ar
{iv) anv dangerous or defective condition on the Property (whether known or unknown).

{c) Mo approval of any Lease by Granlee shall be for any purpose other than to protect
Grantee's security and to preserve Grantee’s rights under the Loan Documents, and no such approval
shall result in a waiver of a Default or Event of Delault.

Article W

Negalive Covenants,

Section 3.1 Lncumbrances.

Grantor will not permit any of the Property to become subject to any Encumbrance other than the
Permitted Encumbrances, Within thirty (30) days afler the filing of any mechanic’s lien or other Lien or
Encumbrance against the Property, Grantor will promptly discharge the same by payment or filing a bond
or otherwise as permitted by Law. So long as Grantee’s security has been protected by the Hiling of a
bond or otherwise in a manner satisfactory 1o Grantee in its sole but reasonahle discretion, Grantor shall
have the right to contest in good faith any Claim, Lien or Encumbrance. provided that Grantor does so
diligently and without prejudice to Grantee or delay in completing construction of the Improvements.
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Grantor shall give Grantee Notice of any default under any Lien and MNotice ol any foreclosure or threat of
foreclosure with respect to any of the Property. Grantor agrees that it shall indemnify and hold Grantee
harmless against any loss or liahility. cost or expense, including any judgments, attorneys® fees and costs,
costs of appeal bonds and printing costs, arising out of or relating o any proceeding instituted by any
claimant alleging priority over the lien of this Leasehold Mortgage,

Section 3.2 Transler of the Property.

Grantor will not Transler, or contract to Transter, all or any parl of the Property or any legal or
beneficial interest thersin {except for certain Transfers of the Accessories expressly permitted in this
Leaschold Mortgage), The Transfer of any membership interest in Grantor shall be deemed to be a
prohibited Transfer of the Property unless such transfer is permitted as an Allowed Transfer as set torth
below in this Section 5.2:

Grantee agrees that, subject to the terms and conditions set forth below. the following transters of
membership interests shall be allowed transfers (cach. an “Allowed Transfer”) and shall not constitute an
Event of Defaull hercunder.

(a) Approved Transferee.  TFor purposes hercof, “Approved Transferee™ shall mean an
Investor Member or any “Approved Affiliate™ of an Investor Member. For purposes hereal, an Approved
Affiliate means any limited partnership or limited liability company in which (i) NEF or an affiliate of
MEF is a general partner or managing member, or (1i) the entity which is the general partner or managing
member of such Approved Affiliate is a partnership or limited liability company with NET or an affiliate
of NEF as its general partner, it being the intention of the parties that NEF or an affiliate of NEF be
ultimately liable as a general partner or managing member for the obligations of the Approved Affiliate.

(b Transfer of Managing Member's Interest. [n the event that (i) Managing Member is in
default under the Company Agreement: (ii) Managing Member withdraws from Grantor in violation of
the Company Agreement, and/or (iii) an Event of Default or unmatured Event of Default has oceurred and
is continuing hereunder. Investor Member or Bear Development may have rights under the Company
Agreement to remove and replace such Managing Member. [nvestor Member and Bear Development
shall he allowed Lo remove and replace any such Managing Member,

(el Transfer Permitted by Company Apreement. Any transfer of membership interest
permitted under the Company Agreement shall be an Allowed Transfer under this Leaschold Mortgage,

Section 5.3 Remaoval. Demalition or Alteration of Accessories and lmprovements.

Except 1o the extent permitted by the following sentence, no Improvements or Accessories shall
be remaved. demolished or materially altered without the prior writien consent of Grantee, Grantor may
remove and dispose of, free from the Lien and security title of this 1.easehold Mortgage, such Accessories
as from time to time become worn oul or obsolete, provided that, either (a) at the time of, or prior to, such
removal, any such Accessories are replaced with other Accessories which are free from Liens ather than
Permitted Encumbrances and have a value at least equal 1o that of the replaced Accessories (and by such
removal and replacement Grantor shall be deemed to have subjected such Accessories to the Lien of this
l.caschold Mortgage), or (b) so long as a prepayment may be made withoul the impaosition of any
premium pursuant to the Note, such Accessories are sold at fair market value for cash and the net cash
proceeds received from such disposition are paid over promptly 1o Ciranteg to be applicd to the
prepayment of the principal of the Loan,

Section >.4 Additional Improvemeants.

Grantor will not construct any Improvements other than those presently on the Land without the
prior writlen consent of Grantee.  Grantor will complete and pay for, within a reasonable time, any
Improvements which Grantor is permitted (o construct on the Land. Grantor will construct and erect any
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permitted Improvements (a) strictly in accordance with all applicable Laws and any private restrictive
covenants. (b entirely on lots or parcels of the Land. (¢ s0 as not to encroach upon any easement or right
of way or upon the land of others, and (d) wholly within any building restriction and setback lines
applicable ta the Land.

Section 5.5 Restrictive Covenants, Zoning, atc.

Without the prior written consent of Grantee, Grantor will not initiate. join in, or consent Lo any
change in, any restrictive covenant, easement, zoning ordinance. or other public or privale resirictions
limiting or defining the uses which may be made of the Property. other than Permitted Encumbrances, all
restrictive and regulatory agreements entered into in connection with prior or subordinate leasehold deeds
te secure debt of record and the Txtended Use Commitment pursuant to Section 42 ol the Internal
Revenue Code. Grantor {a) will promptly perform and observe, and cause to be performad and observed,
all of the terms and conditions of all agreements affecting the Property, and (b) will do or cause 1o be
dong all things necessary o preserve intact and unimpaired any and all easements. appurtenances and
other interests and rights in favor of, or constituting any portion of, the Property,

Article ¥l
Events of Default.

The occurrence or happening, from time (o time, of any one or more of the fellowing shall
constitute an Tvent of Default under this Leasehold Morigage:

Section 6.1 Pavment Obligations.

Cirantar fails to pay any of the Obligations when due, whether on the scheduled due date or upon
acceleration. maturity or otherwise and not cured within applicable cure periods atter written notice.

Section 6.2 Transters.

Girantor Transfers, or contracts to Transfer, all or any part of the Property or any legal or
beneficial interest therein (except for Transfers of the Accessories expressly permitted under this
Leasehold Mortgage). Except as permitted in Section 5.2, the Transfer of Managing Member’s interest in
Crrantor or any managing member interest in Grantor, or the Transfer of the investor membership interests
in Grantor (whether in ong or more transactions during the term of the Loan) shall be deemed o be a
prohibited Transfer of the Property constituting an Event of Default.

Section 6.3 Other Oblisations.

Grantor fails to promptly perform or comply with any of the Obligations set forth in this
Leaschold Maortgage (other than those expressly described in other Sections of this Article), and such
failure continues uncured for a period of thirty (30) days after Notice from Grantee to Grantor, unless (a)
such failure, by its nature, is not capable of heing cured within such period, and (b) within such period.
Grantor commences to cure such failure and thereafter diligently prosecutes the cure thereof, and ()
Grantor causes such failure to be cured no later than ninety (90) days afler the date of such Notice from
Crraniee.

Section 6.4 Event of Default Under Other Loan Documents,

An Event of Default (as defined therein) occurs under the Note or other Lown Documents, or
Grantor fails to promptly pay, perform, observe or comply with any obligation or agreement contained in
any of the other Loan Documents (within any applicable grace or cure period).

Section A3 Chanwe in Zoning or Public Restriction.

Any change in any roning ordinance or regulation or any other public restriction is enacted.
adopted or implemented that limits or defines the uses which may be made of the Property such that the
present or intended use of the Property, as specified in the Loan Documents, would be in vielation of such
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zoning ordinance or regulation or public restriction. as changed, and the Property does not constitute a
permitted legal non-conforming use.

Seciion 6.6 Default Under Leases.

Grantor tails duly to perform ils obligations under any |ease, and such failure is not cured within
the grace period, it any. provided in the Lease.

Section 6.7 Defaull Under Other Lien Documents,

A default occurs under any other mortgage. Leaschold Morlgage or security agreement conveying
or encumbering the Property, including any Permitted Encumbrances, not cured within applicable cure
periods after writlen notice.

Section 6.8 Execution: Attachment,

Any execution or attachment is levied against any of the Property, and such execution or
attachment is not sei aside, discharged or stayed within thirty (30) days after the same is levied.

Article V11
Rights and Remedies.

Lipon the happening of any Event of Delault, after Notice to the Tnvestor Member and the
Investor Member™s lender, and an opportunity 10 cure within the time granted to Grantor, Grantee shall
have the right, in addition to any other rights or remedies available to Grantee under any of the Loan
Documents or applicable Law, to exercise any one or more of the following rights, powers or remedies;

Section 7.1 Acceleration.

Grantee may accelerate any or all {as determined by Grantee in its sole discretion) of the
Obligations, whereupon such Obligations shall become immediately due and payable, without natice of
defaul, notice of acceleration or intention to accelerate, presentment or demand for pavment. protest,
notice of protest, notice of nonpayment or dishonor, or notices or demands of any kind or character (all of
which are hereby waived by Grantor),

Section 7.2 Foreclosure: Power of Sale.

Granlee may sell and dispose of the Praperty at public auction, at the usual place for conducting
sales at the courthouse in the county where the Property or any part thereol may be. to the highest bidder
for cash. Nirst advertising the time, terms and place of such sale by publishing a notice thereol onee a
week for four consecutive weeks (without regard to the actual number of days) in a newspaper in which
sherifTs advertisements sre published in said county, all other notice being hereby waived by Grantor and
lessor; and Grantee may thereupon execute and deliver to the purchaser at said sale a sufMicient
conveyanee of the Property, which conveyvance may contain recitals as to the happening of the delault
upon which the execution of the power of sale, herzin granted. depends, the said recitals shall he
presumplive evidence that all preliminary acts prerequisite to said sale and deed were in all things duly
complied with; and Grantor hereby constitutes and appoints Grantee or its assigns agent and attorney-in-
fact 10 make such recitals, sale and conveyance, and all of the acts of such attorney-in-fact are hereby
ratified. and Grantor agrees that such recitals shall be binding and conclusive upon Grantor and that the
convevance to be made by Grantee. or its assigns, (and in the event of a deed in liew of foreclosure, then
ds to such convevance) shall be effectual to bar all right, title and interest, equity of redemption, including
all statutory redemption, homestead, dower, curtesy and all other exemptions of Grantor, or its successars
in Interest. in and to the Property: at the election of Grantee, the Property, or any part thereol, may be sold
in ane parcel and as an entirety. or in such parcels, manner or order as Grantee in its sole discretion may
glect, and one or more exercises of the powers herein granted shall not extinguish or exhaust the power
unless the entire Property is sold or the Obligations satisfied in full, and Grantee, or i1 assigns, shall
colleet the proceeds of such sale, applying such proceeds as provided in Section 7.8 (in the event of

12



deficiency, Grantor shall immediately on demand from Grantee pay over to Grantee, or its nominee, such
deficiency): and Grantor agrees that in case of a sale. as hercin provided, Grantor or any Person in
possession under Grantor shall then become and be tenants holding over, and shall forthwith deliver
possession to the purchaser al such sale, or be summarily dispossessed in accordance with the provisions
of Law applicable to tenants holding over; the power and agency hereby granted are coupled with an
interest and are irrevocable by death or otherwise, and are in addition to any and all other remedies which
Grantee may have at law or in equily.

Section 7.3 Judicial Actlion.

Grantee shall have the right from time to time to sue Grantor for any sums (whether interest,
damages for failure to pay principal or any installments thereof, taxes, or any other sums required to be
paid under the terms of this Leasehold Mortgage, as the same become due), without regard to whether or
not any of the other Obligations shall be due, and without prejudice to the right of Grantee thereafter to
enforce any appropriate remedy against Grantor, including an action of foreclosure or an action for
specific performance, for a Default or Event of Defanlt existing at the time such earlier action was
commenced.

Segtion 7.4 Collection of Rents,

Upon the occurrence of an Event of Default, the license granted to Grantor to collect the Rents
shall be automatically and immediately revoked. without further notice to or demand upon Grantor.
Grantes may, but shall not be obligated to, perform any ar all obligations of the landlord under any or all
of the Leases, and Grantee may, but shall not be obligated to, exercise and enforce any or all of Grantor's
rights under the Leases. Without limitation to the generality of the foregoing, Grantee may notify the
tenants under the Leases that all Rents are to be paid 1o Grantee, and following such notice all Rents shall
be paid directly to Grantee and not to Grantor or any other Person other than as directed by Grantee. it
being understood that a demand by Grantee on any tenant under the Leases for the payment of Rent shall
he sufficient to warrant payment by such tenant of Rent to Grantee without the necessity of further
consent by Grantor. Grantor hereby irrevocably authorizes and directs the tenants under the Leases 1o pay
all Rents to Grantee instead of to Granlor, upon receipt of written notice from Grantee, without the
necessity of any inguiry of Grantor and without the necessity ol determining the existence or non-
existence of an Event of Detault. Granter hereby appoints Grantee as Grantor’s attorney-in-lact with full
power of substitution, which appointment shall take effect upon the occurrence of an Event of Default and
is coupled with an interest and is irrevocable prior to the full and final payment and performance of the
Obligations, in Grantor’s name or in Grantee’s name: (a) te endorse all checks and other instruments
received in payment of Rents and to deposit the same in any account selected by Grantee: (b) to give
receipts and releases in relation thereto: (€) to institute, prosecute and/or settle actions for the recovery of
Rents; (d) to modify the terms of any |eases including terms relating to the Rents pavable thereunder; (e}
to cancel any Leases: (f) to enter into new Leases; and (g) o do all other acts and things with respect 1o
the Leases and Rents which Grantee may deem necessary or desirable to protect the security for the
Obligations. Any Rents received shall be applied first 1o pay all Expenses and next in reduction of the
other Obligations. Grantor shall pay, on demand. 1o Girantee, the amount of any deficiancy between (i)
the Rents received by Grantee, and (i) all Expenses incurred together with interest thereon as provided in
the Loan Docurments,

Section 7.5 Taking Possession or Control of the Property: Appointment of Receiver.

As a matter of right without bond and without regard to the adequacy of the security or the
solvency of any Person liable for the Obligations, and 1o the extent permitted by Law without notice 10
Grantor, Grantee shall be entitled, upon application 1o a court of competent jurisdiction. to the immediate
appointment of a receiver for all or any part of the Property and the Rents, whather such receivership may
be incidental to a proposed sale of the Property or otherwise, and Grantor hereby consents ta the
appointment of such a receiver and agrees that such receiver shall have all of the rights and powers
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oranted to Grantee pursuant to Section 7.4, In addition, to the extent permitted by Law, and with or
without the appointment of a receiver, or an application therefor, Grantee may (a) enter upon, and take
possession of (and Grantor shall surrender actual possession of), the Property or any part thereof, without
notice to Grantor and without bringing any legal action or proceeding, or, il necessary by force, legal
procesdings, gjectment or otherwise, and (b) remove and exclude Grantor and its agents and employees
theretrom.

Section 7.6 Management of the Property.

Upon obtaining possession of the Property or upon the appointment of a receiver as described in
Section 7.5, Grantee or the receiver, as the case may be, may. at its sole option, (a) make all necessary or
proper repairs and Additions to or upon the Property, (b) operate, maintain. control. make secure and
preserve the Property, and (¢) complete the construction ol any unfinished Improvements on the Property
and. in connection therewith, continue any and all outstanding contracts for the erection and completion
of such Improvements and make and enter into any further coniracts which may be necessary, either in
their or its own name or in the name of Grantor (the costs of completing such Improvements shall be
Lxpenses secured by this Leaschold Mortgage and shall acerue interest as provided in the Loan
Dacuments). Grantee or such receiver shall be under no lisbility for, or by reason of, any such taking of
passession, entry, helding, removal, maintaining, opsration or management, except for gross negligence
or willful misconduet, The exercise of the remedies provided in this Section shall not cure or waive any
Cvent of Default, and the enforcement of such remedies, once commenced, shall continue lor so long as
Girantee shall elect, nolwithstanding the fact that the exercise of such remedies may have, for & time,
cured the original Event of Default.

Section 7.7 Uniform Commercial Code.

Grantee may proceed under the Uniform Commercial Code as to all or any part of the Personalty.
and in conjunction therewith may exercise all of the rights. remedies and powers of a secured creditor
under the Uniform Commercial Code. Upen the occurrence of any Event of Default, Grantor shall
assemble all of the Accessories and make the same available within the Improvements. Any notification
required by the Uniform Commercial Code shall be deemed reasonably and properly given It sent in
accordance with the Notice provisions of this |.caschold Mortgage at least ten (10) days before any sale or
other disposition of the Persomally. Disposition of the Personalty shall be deemed commercially
reasonable if made pursuant to a public sale advertised at least twice in a newspaper of general circulation
in the community where the Property is located. It shall be deemed commercially reasonable for Grantee
to dispose of the Persomalty without giving any warranties as to the Personalty and specifically
disclaiming all dispasition warranties. Alternatively, Grantee may choose to dispose of some or all of the
Property. in any combination consisting of both Personalty and Real Property, in #ceordance with the
Law and procedures applicable 10 real property, as permitted by Article 9 of the Liniform Commercial
Code,  Grantor agrees that such a sale of Personalty together with Real Property constitutes a
commercially reasonable sale of the Personalty.

Section 7.8 Application of Proceeds.

Unless otherwise provided by applicable Law, all proceeds from the sale of the Property or any
part thereof pursuant to the rights and remedies set forth in this Article and any other proceeds received
by Grantee from the exercise of any of its other rights and remedies hercunder or under the other Loan
Documents shall be applied first to pay all Expenses and next in reduction of the other Obligations. in
such manner and order as Grantee may clect.

Section 7.9 Grantee as Purchaser.

Grantee or, al Grantee's option, its designee, shall have the right to bid and become the purchaser
at any sale held by Grantee, its substitute or successor, or by any receiver or public officer al any public
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sale, and Grantee (or, as applicable. its designee) shall have the right o credit upon the amount of
Grantee’s (or. as applicable, its designee’s) successful bid, to the extent necessary to satisly such bid, all
ar any part of the Ohligations, in such manner and order as Grantee may elect inits sole diseretion,

Section 710 Other Remedies.

Grantee shall have the right from time o time tw protect, exercise and enforce any legal or
equitable remedy against Grantor provided under the Loan Documents or by applicable Laws,

Section 711 Acknowledsement of Land Use Restrictive Covenants.

Grantee acknowledges that Grantor and the Indiana Housing and Finsnee Authority intend 1o
enter into a MNotice of Lien and Extended Use Agreement ("EUA™) which constitutes the extended low-
income housing commitment describad in Section 42(h) (6)(B) of the Code. Grantee acknowledges and
agrees that in the event of foreclosure of its interests under this Leaschold Morgage and/or other Loan
Dacuments or delivery by the Grantor of a deed in lieu thereol (collectively, the “Foreclosure™), the
following rule contained in Section 42(h{6)EXii) of the Code shall apply:

For a period of three vears from the date of Foreclosure, with respect to any unit that had heen
regulated by the BUA, (1) none of the eligible tenants ccoupying those units at the time of
Fareclosure may be evicted or their tenancy terminated (other than Tor good cause, including but
not limited to the tenants” ineligibility pursuant to Section 42 ol the Code), (i) nor may any rent
he increased except as otherwise permitied under Section 42 of the Code.

This section shall apply notwithstanding the order of recording of the Leasehold Maortgage and
the EUA. which has been or will be executed in connection with the allocation of federal low income
housing tax credits to Grantor for the Property securing the Loan.

Article VI
Miscellancous.

Section 8.1 Rights, Powers and Remedies Cumulative.

Fach right, power and remedy of Grantee as provided for in this Leasehold Mortgage, or in any of
the other Loan Documents or now or hereafier existing by Law, shall be cumulative snd concurrent and
shall be in addition to every other right, power or remedy provided for in this Leaschold Mortgage. or in
any of the other Loan Documents or now or hereafter existing by Law, and the exercise or beginning of
the exercise by Grantes of any one or more of such rights, powers or remedies shall not preclude the
simultaneous or later exercise by Grantee of any or all such other rights, powers or remedies.

Section 8.2 Mo Waiver by Grantee.

™o course of dealing or conduct by or among Grantee and Grantor shall be effective to amend,
modify or change any provisions of this Leasehold Mortgage or the other Loan Documents. No failure or
delay by Grantes to insist upon the strict performance of any term. covenant or agreement of this
I.easehaold Mortgage or of any of the other Loan Documents, or to exercise any right, power or remedy
consequent upon a breach thereof, shall constitute a waiver of any such term, covenant or agreement ar of
anv such breach, or preclude Grantee from exercising any such right. power or remedy at any luler ime or
times. By accepting pavment after the due date of any of the Obligations, Granice shall not be deemed to
waive the right either to require prompt payment when due of all other Obligations, or to declare an Event
of Default for failure to make prompt payment of any such other Obligations. Neither Grantor nor any
other Person now or hereafler obligated for the payment of the whole or any part of the Ohbligations shall
be relieved of such liahility by reason of (a) the failure of Grantee to comply with any request of Grantor
or of any other Person to take action to foreclose this Leasehold Mortgage or otherwise enforce any of the
provisions of this Leasehold Mortgage, or (h) any agreement or stipulation hetween any subsequent
owner or owners of the Property and Grantee, or {¢) Grantee’s extending the time of payment or
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modifving the terms of this Leasehold Mortgage or any of the other Loan Documents without Tirst having
obtained the consent of Grantor or such other Person, Regardless of consideration, and without the
necessity Tor any nolice 1o or consent by the holder of any subordinate Lien on the Property, Grantee may
release any Person at any time liable Tor any of the Obligations or any part of the security for the
Obligations and may extend the time ol payment or otherwise modily the terms of this Leaschold
Mortgage or any of the other Loan Documents without in any way impairing or affecting the Lien and
security title of this Leasehold Mortgage or the priorily of this Leaschold Mortgage over any subordinate
Lien. The holder of any subordinate Lien shall have no right to terminate any Lease regardless of
whether or not such Lease is subordinate 1o this Leaschold Mortgage. Grantee may resort to the security
ar collateral described in this Leasehold Mortzage or any ol the other Loan Documents in such order and
manner as Granteg may elect in its sole diseretion,

Section 3.3 Waivers and Acreements Reesarding Remedies,

To the full extent Grantor may do so. Grantor hereby voluntarily and knowingly:

ia) agrees that it will not at any time plead, claim or take advantage of any Laws now or
hereafter in force providing for any appraisement. valuation, stay, extension or redemption, and waives
and releases all rights of redemption, valuation, appraisement, stay ol execution, reinstatement, extension
and notice of election 1o accelerate the Obligations;

ihi waives all rights to a marshaling of the assels of Grantor, including the Property. or to a
sale in the inverse order of alienation in the event ol a foreclosure of the Property, and agrees not to asserl
any right under any Law pertaining to the marshaling of assets, the sale in inverse order of alienation, the
gxemption of homestead. the administration of estates of decedents, or other matters whatsoever to deleal,
reduce or alfect the right of Grantee under the terms of this Leaschold Mortgage to a sale of the Property
withoul any prior or different resort for collection, or the right of Grantee to the payment of the
Ohligations out of the proceeds of sale ol the Property in preference to every other claimant whatsocver;

{c) waives any right to bring or utilize any defense. counterclaim or setofl, other than one
which denies the existence or sufficiency of the facts upon which any foreclosure action is grounded. 1t
any defense, counterclaim or setoff, other than one permitted by the preceding clause. is timely raised in a
foreclosure action, such defense, counterclaim or setoff shall be dismissed. 17 such defense, counterclaim
or setoff is based on a Claim which could be tried in an action for money damages, such Claim may be
brought in a separate action which shall not thereafter be consolidated with the foreclosure action. The
bringing of such separate action for money damages shall not be deemed to afford any grounds for
staying the foreclosure sction; and

idy waives and relinguishes anv and all rights and remedies which Grantor may have or be
able to assert by reason of the provisions of any Laws pertaining to the rights and remedies of surctics.

Section 8.4 Successors and Assigns.

All of the grants, covenants. terms. provisions and conditions of this Leasehold Morigagze shall
run with the Land and shall apply to and bind the successors and assigns of Grantor (including any
permitied subsequent owner of the Property), and inure to the henefit of Grantze, ils successars and
wssians and to the successors in trust of Grantes,

Section 8.5 Mo Warranty by Grantee.

By inspecting the Property or by accepting or approving anything required to be observed,
performed or fulfilled by Grantor or to he given to Grantee pursuant Lo this Leasehold Morigage or any of
the other Loan Documents, Grantee shall not be deemed to have warranted or represented the condition,
sufficiency, legality, efMectiveness or legal effect of the same, and such acceplance or approval shall not
constitute any warranty or representation with respect thereto by Granlee.



Sectinn 8.6 Amendments.

This Leasehold Morlgagze may not be modified or amended except by an agreement in writing,
signed by the parmy against whom enforcement of the change is sought.

Section 8.7 Severahility.

In the event any ene or more of the provisions of this Leaschold Martgage or any of the other
Loan Documents shall for any reason be held to be invalid, illegal or unenfarceable, in whole or in part or
in any ather respect, or in the event any one or more of the provisions of the Loan Documents operates or
would prospectively operate to invalidate this Leasehold Mortgage or any of the other Loan Documents,
then and in either of those events, at the aption of Grantee, such provision or provisions only shall he
deemed null and void and shall not affect the validity of the remaining Obligations, and the remaining
provisions of the Loan Documents shall remain operative and in full force and effect and shall in no way
be affected. prejudiced or disturbed thereby.

Section 8.8 Molieos.

All Notices required or which any party desires to give hereunder or under any other Loan
Document shall be in writing and, unless atherwise specifically provided in such other Loan Document,
shall be deemed sufticiently given or furnished if delivered by personal delivery, by nationally recognized
overnight courier service or by certified United States mail, postage prepaid. addressed to the party to
whom directed at the applicable address specitied below (unless changed by similar notice in writing
given by the particular party whose address is to be changed) or by facsimile. Any Notice shall be
deemed to have been given either at the time of personal delivery or. in the case ol courier or mail, as of
the date of first attempted delivery at the address and in the manner provided herein, or, In the case of
facsimile, upon receipt; provided that service of & Notice required by any applicable statute shall be
considered complete when the requirements of that statute are met. Notwithstanding the foregoing. no
notice of change of address shall be effective except upon actual receipt. This Section shall not be
construed in any way to affect or impair any waiver of notice or demand provided in this 1.casehold
Mortaage or in any other Loan Document or to reguire giving of notice or demand to or upon any Person
in any situation or for any reason.

It to Granlor;
MeCormick Rehabilitation, LLC
cfo Bear Development, LLC
4011 807 Street
Kenosha, Wisconsin 33142
Attn: Adam Templer

With copy to:
NEF Assignment Carporation
[0 South Riverside Plaza, Suite 1700
Chicago, linois 60606-3%08
Attention: General Counse|

If 1o Grantee:
City of Fort Wayne, Indiana
Fort Wayne Community Development Division
Citizens square
200 East Berry Street, Suite 32
Fort Wayne, Indiana 46802
Atn: Direclor



Section 8.9 Jaint and Several Liability,

IT Grantor consists of twa (2) or more Persons, the term “Grantor™ shall also refer to all Persons
signing this |.caschold Mortgage as Grantor, and to each of them, and all of them are jointly and severally
bound, obligated and liable hereunder. Grantee may release, compromise, modity or settle with any of
Grantor, in whole or in part, without impairing, lessening or affecting the obligations and liabilities ol the
others of Grantor hereunder or under the Note. Any of the sets mentioned aforesaid may be done without
the approval or consent of, ar notice to, any of Grantor.

Section .10 Rules of Construction.

The words “hereof,” “herein,” “hereunder.” “hereto,” snd other words of similar import refer 1o
this Leasehold Mortgage in its entirety. The terms “pgree” and “agreements”™ mean and include
“covenant” and “covenants.” The words “include™ and “including™ shall be interpreted as if followed by
the words “without limitation.” The headings of this Leaschold Maortgage are for convenience of
reference only and shall not be considered a part hereof and are not in any way intended to define, limit or
enlarge the terms hereol, All references (a) made in the neuter, masculine or feminine gender shall be
deemed to have been made in all such genders. (b) made in the singular or plural number shall be deemed
to have been made, respectively, in the plural or singular number as well, (¢} to the Loan Documents are
1o the same as extended, amended, restated, supplemented or otherwise modified from time to time unless
exprassly indicated otherwise, (d) to the Land. Improvements, Personalty, Real Property or Property shall
mean all or any portion of each of the foregoing, respectively, and (g) to Articles or Scetions are to the
respective Articles or Sections contained in this Leaschold Mortgage unless expressly indicated
otherwise. Any term used or defined in the Uniform Commercial Code of the Stale, as in effect from time
to time, which is not defined in this Leasehold Mortgage shall have the meaning ascribed o that term in
the Uniform Commercial Code of the State, 17 a term is defined in Article 9 of the Uniform Commercial

term shall have the meaning specified in Article 9.
Section .11 Governing Law.

This |easchold Mortgage shall be construed, governed and enforced in accordance with the Laws
in effect from time to time in the State.

Section .12 Enlire Agreement.

The Loan Documents constitute the entire understanding and agreement between Grantor and
Granlee with respect to the transactions arising in connection with the Loan. and supersede all prior
written or oral understandings and agreements between Grantor and Grantee with respect 1o the matters
addressed in the Loan Documents. In particular, and without limitation. the terms ol any commitment by
Grantee to make the Loan are merged into the Loan Documents. Excepl as incorporated in writing into
the 1.oan Documents, there are no representations, understandings, stipulations. agreements or promises,
oral or written, with respect to the matters addressed in the Loan Documents.

Section .13 Rider,

The Loan Rider attached as Exhibit A to the Note is incorporated herein by this reference. In the
event of any conflict or inconsistency between this Leasehold Mortgage and the Loan Rider, the terms of
the Loan Rider shall control.

Section 8.14 Mo Merzer,

Except upon expiration of the term or upon termination of the Ground Lease pursuant fo an
express right of termination set forth in the Ground Lease, there shall be no merger of the Ground Lease
or the Ground Lease leasehold interest held by Grantor with the fee estate of the Land or the Property, or
any part thereol, by reason of the interests granted to Grantee by Grantor hereby, or the fact that the same
person may acguire, own or hold, dircetly or indirectly (a) the Ground Lesse, the Grantor's estate created
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thercunder or any interest in the Ground Lease or the Grantor's estate {including the Improvements), and
(b} the fee estate in the Land, the Property or any part thereof or any interest in such fee estate (including
the Improvements), unless and until all persons, including any assignee of the Grantee and Grantor,
having an interest in (i) the Ground Lease or the Grantor's estate created thereunder, and (i) such fee
estate shall join in a written instrument etfecting such merger and shall duly record the same.

Section .13 Subordination of Leasehold Mortgage.

ia) Motwithstanding anything else to the contrary in this Leasehold Mortgage, this
Leasehold Morteaze is and shall be subject and subordinate in all respeets o the liens and encumbrances
contzined in the following documents, all of which have been recorded in the OfMice of the Recorder of
Allen County, Indiana prior 1o the recording of this Leaschold Mortgage (or Tor which a separate
subordination agreement will be executed): (i) the RAD Use Agreement (defined below); (i)
Multifamily Mortgage, Assignment of Leases and Rents and Secuwrity Agreement from Grantor to
Merchants Capital Corp. securing a loan in the amount of Seven Million Four Hundred Sixty Thousand
and 007700 Dollars (57, 460,000.000, and any other documents evidencing such indebtedness; (iii) the
Land Use Resiriction Agreement by and among the City of Fort Wayne, Indiana, Grantor. and Merchants
Bank of Indiana; and (iv) the ELIA,

(=) This Leasehold Mortgage shall @t all times be subordinate 1o that certain Rental
Assistance Demonstration Use Agreement dated on or about the date of this Leaschold Mortgage and 1o
be filed in the Office of the Recorder of Allen County. Indiana {the “RAD Use Agreement™), and:

i1 such subordination shall extend to and continue in effect with respect 1o any and
all extensions, renewals, and modifications made to this Leaschold Mortgage:

(i) such subordination shall remain in efMect notwithstanding any future amendment,
moditication or extension of the RAD Use Agreement

(1i1) in the event of a confict with the RAD Use Agreement and the Loan Documents,
the RAD Use Agreement shall control; and

(v the Loan Documents shall not be amended, supplemented or extended in any
material respect without the prior written consent of HUD's Office of
Recapitalization,

[remainder of page intentionally left blank]



I WITNESS WHEREOQF, Grantor has caused this Leasehold Mortgage to be executed as of the
date first written above.

GRANTOR:

MCCORMICK REHABILITATION, LLC,
an Indiana limited lability company

By:  MeCormick Manager, LLC,
an Indiana limited lability company.
its Managing Member

By:  Bear Development. LLC,
a Wisconsin limited lability company,
its Authorized Member

By
Stephen R, Mills, Authorized Member

STATE OF )
) §S:
COUNTY OF )

Before me, a Notary Public in and for said County and State, personally appeared Stephen R
Mills, the Authorized Member of Bear Development. LLC, a Wisconsin limited liability company, the
Authorized Member of MeCormick Manager, LLC, an Indiana limited liability company, the Managing
Member of McCormick Rehabilitation, LLC, an Indiana limited lability company, who, afler having
been duly swom, acknowledged the execution of the foregoing Bond Purchase and Loan Agreement Tor
and on behalf of such limited lability company.

Witness my hand and Notarial Seal this iday of L2020,

[ ) Wotary Public

My Commission Expires: My County of Residence:
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EXHIBIT A

Legal Description

The land situated in the County of Allen, State of Indiana, described as follows:

LOTH 34, 55, 36, 57, 58, 59, 60, 61, 62, 63, 64, 65 AND 66 IN HOMESTEADPARK AMENDED
ADDITION TO THE CITY OF FORT WAYNE, ALLEN COUNTY., INDIANA; EXCEPT THAT
PART OF LOT 34 CONVEYED TO THE CITY OF FORT WAYNE FOR STREET PURPOSES BY A
DEED RECORDED IN DEED RECORIY 300, PAGE 171, IN THE OFFICE OF THE RECORDER QF
ALLEN COUNTY. INDIANA: EXCEPT LAND CONVEYED TO THE CITY OF FORT WAYNE FOR
ALLEY PURPOSES ON THE 17TH DAY OF AUGUST, 1946, BY WORKERS HOUSING CORP.. AS
SHOWN BY DEED RECORD 390, PAGE 581, IN THE OFFICE OF THE RECORDER OF ALLEN
COUNTY, INDIANA;

LOTS 1,2, 3, 4,5, 6,7, 8,9, 10, 11, 12, 13, 14, 15,16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29,
30,31, 32, 33,34, 35, 36, 37, 38, 39,40, 47, 42, 43, 44, 45, 46, 47 AND 48 IN TOOLE'S EAST WAYNE
ADDITION TO THE CITY OF FORT WAYNE, ALLEN COUNTY, INIDIANA, ACCORINNG TO
THE RECORDED PLAT THEREQEF, RECORDED [N DEED RECORID 109, PAGE 256, IN THE
OFFICE OF THE RECORDER OF ALLEN COUNTY, INDIANA: ALSO THAT PORTION OF PITT
STREET LYING BETWEEN LOTS 11 AND 12, 32 ANIY 33 IN SAID TOOLES ADDITION,
VACATED UNDER DECLARATORY RESOLUTION 465-1923; EXCEPT FROM THE ABOVE
LOTS, THE NORTH 12 FEET OF LOTS 23 AND 24 TOOLE'S ADDITION TO THE CITY O FORT
WAYNE, APPROPRIATED  FOR  THE WIDENING  OF SCHELE AVEWUE UNDER
DECLARATORY RESOLUTION 295-1914; ALSO, EXCEPT A STRIP 23 FEET WIDE OFF THE
EAST SIDE OF LOTS 38, 39 AND 40 [N TOOLE'S ADDITION TO THE CITY OF FORT WAYNE,
APPROPRIATED FOR THE OPENING OF FEMNKER AVENUE UNDER DECLARATORY
RESOLUTION 465-1923; EXCEPT LAND CONVEYED TO THE CITY OF FORT WAYNE FOR
ALLEY PURPQSES ONTHE ITTH DAY OF AUGUST, 1946, BY WORKERS HOUSING CORP_AS
SHOWN BY DECED RECORD 390, PAGES 381, IN THE OFFICE OF THE RECORDER OF ALLEN
COUNTY. INDIANA:

COMMENCING AT THE NORTHEAST CORMER OF TWO ACRES OF LAND CONVEYED BY
SIMON EDSALL TO ANNA M., MCMAKEN AND SYLVENIS 5. COLEMAN ON NOVEMBER 22,
[893; THENCE WEST ALONG THE NORTH LINE OF 5AID MOCMAKEN'S AND COLEMAN'S
LAND, 381.37 FEET TO THE EAST LINE OF FENKER AVENLLE FOR A POINT OF BEGINNING;
THENCE NORTH 72-10/12 FEET; THENCE EAST PARALLEL WITH MCMAKEN'S AND
COLEMAN'S NORTH LINE. 13284 FEET: THENCE SOUTH 72-10/12 FEET: THENCE WEST 132.07
FEET TO THE PLACE OF BEGINNINGCOMMENCING 20-2/12 FEET NORTH OF THE
NORTHEAST CORNER OF A PARCEL OF LAND CONVEYED BY SIMON-EDSALL TO GEORGE
MICTTAEL ON MAY 25, 1889, CONTAINING TWO ACRES SITUATED IN THE EAST ¥ OF THE
SOUTIIEAST % OF SECTION 7. TOWNSHIP 30 NORTIL RANGE 13 EAST:; THENCE WEST
PARALLEL WITH THE NORTII LINE OF SAID MICHAEL'S LINE, 44935 FEET TO TIIE
NORTHWEST CORNER OF THE INTERSECTION OF EDSALL AVENULE AND MCCORMICK
STRELET, IN THE CITY OF FORT WAYNE, ALLEN COUNTY, INDIANA, FOR A POINT OF
BEGIWNING; THENCE WEST 130076 FEET TO THE CAST LINE OF FENKER AVENUE; THENCE
NORTH 125.5 FEET: THENCE EAST [32.07 FEET: THENCE SOUTH 1255 FEET TO THE PLACE
OF BEGINMNING.



EXHIBIT B

Permitied Encumbrances

All matters of record and all leases and tenancies.
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PROMISSORY NOTE

33,814,782.00 _ L2020

FORVALUE RECEIVED, MCCORMICK REHABILITATION, LLC, an Indiana limited
liahility company, having an address of ¢/o Bear Development, LLC, 4011 807 Street, Kenosha.
Wisconsin 33142 (hereinafter referred to as "Borrower" or "Maker"), unconditionally promises
to pay to the order of CITY OF FORT WAYNL, INDIANA, a municipal corporation duly
organized and validly existing under the laws of the State of Indiana (hercinalter referred to as
"Issuer"). at its offices having an address of 200 Last Berry Street, Suite 320, Fort Wayne. Indiana
46802 or at such other place or to such ather party as Issuer may from time w lime designate, the
principal sum of Three Million Light Hundred Fourteen Thousand Seven Hundred Eighty-Two
and 00100 Dollars (S3,814.782.00), or so much thereof as shall be advanced o or for the benefit
of Maker. with interest on the principal balance from time o time remaining unpaid as provided
for in this Promissory Note (hereinafter referred to as this "Note"),

TERMS, PROVISIONS AND CONDITIONS

l. Definitions. In addition to the words and phrases defined elsewhere in this Note.
the following terms shall have the meaning indicated when capitalized and used herein:

"Adjusted LIBOR" shall mean. for each LIBOR Interest Period. a rate per annum
determined by [ssuer to be equal to a [raction, (2) the numerator of which is equal to LIBOR for
such LIBOR Interest Period, and (b) the denominator of which is cqual to the sum of (i) 1 minus
{i1) the Reserve Requirement (11 any) lor such LIBOR, Interest Period. Notwithstanding anvthing
expressed or implied herein to the contrary, the Adjusted LIBOR shall never be deemed 10 be less
than zero pereent (0.0%) per annum.

"Applicable Rate" shall mean the rate of interest which the terms of this Note expressly
provide shall be in effect [rom time w0 time with respect to the principal outstanding under this
Note.

"Basis Points" shall mean an arithmetic expression of a percentage measurad in hundredths
of a percent (i.e. 30 Basis Points cquals one half of one percent).

"Bond Purchase and Loan Agreement" shall mean that certain Bond Purchase and [.oan
Agreement dated of even date herewith, executed by and among Borrower, 1ssuer and Bondholder,
and/or any direct or remote agreement amending or restating such Bond Purchase and Loan
Agreement, as from time to time amended or modified.

"Bondholder" shall mean Merchants Bank of Indiana.

"Business Day" shall mean any day of the week (but not a Saturday, Sunday or holiday)
on which the offices of lssuer are open to the public for carrying on substantially all of Issuer’s
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business functions and on which banks in London, England settle pavments and on which banks
in London, England scttle pavments. Unless specifically referenced in this Note as a Business
Day. all references to "davs" shall be to calendar days.

"Consequential Loss" shall mean, with respect to the termination or cancellation of the
LIBOR-Based Rate in effect for the principal balance outstanding under this Note pursuant to the
provisions of this Note earlier than the last applicable Eurodollar Business Day of the LIBOR
Interest Period. any loss, expense, penalty or premium incurred by Issuer on account of such
premature termination or cancellation of such LIBOR-Bascd Rate.

"Construction Rate" shall mean the LIBOR-Based Rate,

"Default Rate” shall mean the rate of interest to take effect under this Note during any
period in which an Lvent of Default exists hereunder, such rate of interest shall be cqual to a rate
or rates per annum which is Four percent (4%) above the interest rate or rates otherwise applicable
under this Note, not to exceed, however. the Maximum Rate.

"Event of Default” shall mean the occurrence of any event or condition under Section 11
ol this Note and the expiration of any applicable cure period specilied therein.

"Eurodollar Business Dav" shall mean a day on which transactions in U5, dollars are
conducted in the Interbank Eurodollar market in London, England at 11:00 o'clock a.m. London
time and on which Issuer is open to conduct nermal banking business in Carmel, Indiana.

"Governmental Authority” shall mean any foreign governmental authority, the United
States of America, any State of the United States and any political subdivision of any of the
foregoing and any agency, department, commission, board or bureau or court which has
jurisdiction over lssuer or Maker or their respective assets or property. including the loan
evidenced hereby, or is charged with the interpretation or administration of any law, rule,
regulation or treaty which attects the ability of Issuer to establish a loan.

"HUD Loan" shall mean that certain loan in the amount of Seven Million Four Hundred
Sixty Thousand and 00100 Dollars ($7,460,000,00) from Merchants Capital to Borrower and
insured by the Secretary of Housing and Urban Development under Section 221{d)(4) of the
National Housing Act of 1934, as amended.

"HUD Mortgage” shall mean that certain Multifamily Mortgage, Assighment of Leases
and Rents and Security Agreement dated as of , 2020 and executed by Borrower in
lavor of Merchants Capital.

"Investor Member" shall mean NEF Assignment Corporation and its permitted successors
and assigns.

"LIBOR" shall mean for each LIBOR Interest Period. as of the applicahle date and time
for determination provided herein, a per annum rate of interest equal w the rate which Issuer
determines, in its sole discretion, is generally the market rate offered by leading banks in the
London interbank market as of 11:00 a.m.. London time, two (2) Eurodollar Business Days prior
1o the first day of the applicable LIBOR Interest Period. for United States dollar deposits in the
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amount of the stated principal amount of this Note having a term coinciding with such LIBOR
Interest Period. adjusted for any reserve requirements and any subseguent costs arising from a
change in government regulation [such rate shall be expressed as a percentage rounded, if
necessary. to the next highest multiple of 1/100 of a percent if the rate is not such a multiple].
Issucr may make such determination bascd on the rate reported by any publicly available source
of market data selected by Issuer that, in its sole judgment, accurately reflects such rate offered hy
leading hanks in the London interbank market. including without limitation any of the following
sources which Issuer may select to use in its sole discretion: (i) Reuters Screen LIBOROT Page,
(ii) the Wall Street Journal, "Money Rates" table (and currently delined as the British Bankers’
Association average of interbank offered rates for dollar deposits in the London market), (iii)
Bloomberg Financial Markets, (iv) such other comparable financial information reporting service
used by lssuer at the time such rate is determined, or (v) in the event (1) through {1v) are not
available or in effect at any point in time, a comparable rate selected by the holder of this Note.

"LIBOR-Based Rate" shall mean, for each LIBOR Interest Period, a per annum rate of
interest equal to the sum of (a) Adjusted LIBOR. plus (b) the LIBOR Margin.

"LIBOR Interest Period" shall mean a period extending from (and including) the tenth
{10™) day of each calendar month during which any portion of the principal balance of this Note
is outstanding and ending on (and including) the ninth (9) day of the following calendar month,
provided however, if the effective date of this Note oceurs other than on the tenth (10™) day of a
calendar month. then the initial LIBOR Interest Period shall be the period which begins with the
effective date of this Note and ends on (and including) the ninth (9") day of the calendar month
following the month in which the effective date of this Note oceurs.

"LIBOR Margin" shall mean two hundred twenty-five (225) Basis Points.

"Loan Document” and "Loan Documents” shall have the meaning set forth in the Bond
Purchase and Loan Agreement.

"Maturitv Date" shall mean the carliest to occur of (i) the Original Maturity Date, or {ii)
the date on which the outstanding principal balance of this Note otherwise becomes due and
payable, whether by declaration or aceeleration upon the occurrence of an Event of Default or by
other circumstances.

"Maximum Rate” shall mean the maximum rate of interest permitted by applicable law to
be in effect from time to time under this Note.

"Merchants Capital” shall mean Merchants Capital Corp.. an Indiana corporation.

"Operating Agreement" shall mean the Amended and Restated Operating Agreement of
Borrower by and ameng the Investor Member and MeCormick Manager, LILC, an Indiana limited
liability company (the “Managing Member™), dated as of L2020,

"Original Maturitvy Date” shall mean Junc [, 2022,

"Project” shall have the meaning set forth in the Bond Purchase and Loan Agreement.



"Prime Base Rate" shall mean the Prime Rate as of the date Issuer elects to replace the
LIBOR-Based Rate with the Prime Equivalent Rate in accordance with Section 2.5 of this Note.

"Prime Differential Amount" shall mean the positive difference between the Prime Base
Rate and the Prime Rate, as of the date of any change in the Prime Rate.

"Prime Equivalent Rate" shall mean. as of any date of determination of a Prime
Differential Amount, (i) in the event that the Prime Rate is equal to or greater than the Prime Base
Rate, the Prime Equivalent Rate shall cqual the Last LIBOR-Based Rate plus the Prime
Differential Amount, or (ii) in the event that the Prime Rate is less than the Prime Base Rate, the
Prime Eguivalent Rate shall equal the Last LIBOR-Based Rate minus the Prime Differential
Amount.

"Prime Rate" shall mean a per annum rate of interest equal to the rate which lssuer
determines, in its sole discretion, is approximately the average base rate charged by large U5,
money center commercial banks on corporate loans, Issuer may make such determination based
on the rate reported by any publicly available source of market data selected by Issuer that, in us
sole judgment, accurately reflects the approximate average base rate charged by large 115, money
center commercial banks on corporate loans, including without limitation any of the following
sources which Issuer may select to use in its sole discretion: (i) the Wall Street Journal. "Money
Rates" table, (i) Bloomberg Financial Markets. or (iil}) such other comparable financial
information reporting service used by [ssuer at the time such rate is determined.

"Regulatory Change” shall mean, with respect to Issuer, any change alier the effective
date of this Note in federal, state or foreign law or regulations (including Regulation D) or the
adoption or making after such date of any interpretation, directive or request applying to a class of
banks including Issuer ol or under any federal, state or foreign law or regulations {(whether or not
having the Torce of law and whether or not failure to comply therewith would be unlawful) by any
Governmental Authority or monetary authority charged with the interpretation or administration
thereal.
"Regulation D" shall mean Regulation 13 of the Board of Governors of the Federal Reserve
Systemn [rom time to time in effect and shall include any successor or other regulation relating to
reserve requirements applicable to member banks of the I'ederal Reserve System.

"Regulation K" shall mean Regulation K of the Board ol Governors of the Federal Reserve
Svstern from time to time in effect and shall include any successor or ather regulation relating to
reserve requirements applicable to member banks of the Federal Reserve System,

"Reserve Requirement” shall mean, for any LIBOR Interest Period. the average
maximum rale (cxpressed as a percentage) al which reserves (including, without limitation, any
basic, marginal. supplemental or emergency reserves) are required by the Board of Governars of
the Federal Reserve System (or any suceessor) to be maintained by Issuer during such LIBOR
Interest Period under Regulation D with respect to "Eurocurrency liabilities” (as such term 15 used
in Regulation D). Without limiting the effect of the foregoing. the Reserve Requirement shall
include any other reserves required to be maintained by lssuer by reason of'any Regulatory Change
with respect to (i) any category of liabilities that includes depasits by reference to which LIBOR
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i5 1o be determined as provided in the definition of "LIBOR" in this Note or (ii) any category of
extensions of credit or other assets that includes loans accruing interest at a LIBOR-Based rate.
Fach determination by Issuer of' a Reserve Requirement, in the absence of manifest error, shall be
conclusive and binding.

The meanings given to a term defined herein shall apply equally o the singular and plural Torms
thereof.

2. Interest Rate.
2.1 Computation ol Interest. The principal balance ol this Note [rom time w
time outstanding shall bear interest at the Construction Rate unless and except o the extent
that the Default Rate is applicable in accordance with the terms and provisions of this Note.

2.2 Application ol Delault Rate of Interest.  MNotwithstanding anything
expressed or implied herein to the contrary, the principal balance of this Note from time to
time outstanding shall bear interest at the Default Rate during the following times: (i)
during any period in which an Event of Default exists hereunder, and (ii) from and afier
the Maturity Date.

23 360 Dav Year. Interest shall be calculated daily on the basis of a 360-day
vear applied to the actual number of days in each interest-payment period.

2.4 Limited 1o Maximum Rate. Notwithstanding anvthing expressed or implied
herein to the contrary, it at any time the Applicable Rate exceeds the Maximum Rate. then
the rate of interest on this Note shall be limited to the Maximum Rate, but any subsequent
reduction in the Applicable Rate shall not reduce the rate of interest on this Note below the
Maximum Rate until the total amount of interest accrued on this Note equals the amount
ol interest which would have accrued if the Applicable Rate had at all times been in effeet.

2.5 Use of Prime Cquivalent Rate. If, with respect to any LIBOR Interest
Period, lssuer determines (which determination, in the absence of manifest error, shall be
conclusive and binding) that:

(a) for any reason, lssuer is unable, through its customary general practices. to
obtain a quote offered by prime banks in the Interbank Furodollar market in London,
England. for deposits in U.S. dollars in the appropriate amounts [or the appropriate period;

ar

ih) for any reason. it is impracticable, unlawful or impossible for Issuer to
utilize LIBOR for setting the interest rate from time to time in effect under this Note;

and Issuer gives notice thereol to Borrower. then the obligation of Issuer to accept
or implement the LIBOR-Based Rate shall be automatically canceled and terminated with
respect to any new LIBOR Interest Period and the principal balance ol this Note from time
1o time outstanding shall bear interest at the Prime Equivalent Rate. unless and except 1o
the extent that the Default Rate is applicable in accordance with the terms and provisions
of this Note.



2.6 If any applicable law, treaty, rule or regulation {whether domestic or
foreign) now or herealler in cffect, or any Regulatory Change therein, or any interpretation
or change in interpretation or administration thereof by any Governmental Authority
charged with the interpretation or administration thereol, or compliance by Issuer with any
request or directive (whether or not having the foree of law) from any central bank or other
Governmental Authority shall:

(a) subject Issuer (or makes it apparent that it is subject) to any lax
(including without limitation any U.S. interest equalization or other lax, however
named), levy, impost, duty, charge, lec (collectively "Taxes™), or any deduction or
withholding for any Taxes on or from any payment due from Borrower with respect
to any portion of this Note, other than income and franchise taxes ol the United
States and its political subdivisions imposed on Issuer;

(b)  change the basis ol taxation of payments due from Borrower to
[ssuer under any portion ol this Note (other than by a change in the rate ol taxation
of the overall net income of Issuer or franchise taxes imposed on Issuer):

e} impose. modify, incrcase or deem  applicable any  reserve
requirement (but excluding that portion of any reserve requirement included in the
caleulation of the Reserve Requirement), special deposil requirement or similar
requirement (including, but not limited to, state law requirements, Regulation D
and Regulation K) imposed or deemed applicable by any Governmental Authority
charged with the interpretation or administration of such requirements or deemed
applicable against foreign assets held by or against loans made by Issuer or against
any other funds, obligations or other property owned or held by Tssuer,

() affect the amount of capital required or expected 1o be maintained
by Issuer or any corparation controlling Issuer and Issuer determines the amount of
capital required is increased by or based upon the existence of this Note or its
obligation to make the loans evidenced hereby: or

(e) impose on Issuer any other condition regarding any portion of this
Mioe:

and the result of any of the foregoing is to increase (by an amount deemed by lssuer 1o be material)
the cost to Issuer of having the LIBOR-Based Rate applicable to any portion of this Note (or in the
case of any capital adequacy or similar requirement, to have the effect of reducing the rate of return
on Issuer's capital taking into account Issuer's customary policies with respect to capital adeguacy),
ar to reduce the amount of principal or interest or other sum received or receivable by lssuer (by
an amount deemed by Issuer to be material), then upon five (5) days™ written notice [rom Issuer to
Borrower, Borrower shall pay to Issuer, from time to time as specified by Issuer, such additional
amount or amounts as will compensate Issuer for such increased cost or reduced receipts or
receivables. Issuer's determination of the amount of any such increase in cost or reduction in
amounts received or receivable, in the absence of manilest error, shall be conclusive and binding.
Any certilicate of Issuer delivered to Borrower setting forth the determination of any additional
amounts payable pursuant to this Section shall be conclusive and binding. absent manifest error.
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as 1o such determination and amount, The obligations, agreements and covenants of Borrower
contained in this Section shall survive the termination of this Note and the payment in {ull of all
indebtedness evidenced by this Note.

-~

3. Pavments. Principal and interest shall be payable as lollows:

(a) Interest Payments. Interest aceruing lrom the effective date of this Note,
through and including the ninth (9} day of the calendar month following the cffective date
hereof shall be payable in advance on the effective date of'this Note: thereafter accrued and
unpaid interest shall be payable commencing on the tenth (1 0™) day of the second calendar

month followine the effective date of this Note and continuing on the tenth (10™) day of
g g X

each calendar month thereaiter until this Note is paid in full: and

(k) Principal Pavments. Principal payments shall be made as follows:

(1) Within ten (10} days of Investor Member's payment of its second
capital contribution pursuant to Section 3.2 ol the Operating AgreemenL.
Maker shall make a partial principal payment on the outstanding principal
balance of this Note on the date of such payment, and within ten (10} days
of Investor Member’s payment ol its third capital contribution pursuant to
Seetion 3.2 of the Operating Agreement, Maker shall make a principal
pavment in the amount of the outstanding principal balance of this Note on
the date of such pavment; and

(©) Payment on Maturity. The entire unpaid principal balance and all accrued
interest shall be due and pavable on the Maturity Date.

If the due date of any payment under this Note shall be a day that is not a Business Day,
then the due date shall be extended to the next succeeding Business Day and such extended time
shall be included in the computation of interest. All amounts payable from time to time under this
Note, including without limitation principal and interest payments, shall be due and payable in
immediately available funds on the date each such payment is duc at the principal office of Issuer
before the time of day which Issuer from time to time designates as its cut-ofT time for considering
deposits received as being received on such date (hereinafter referred to as the "Cut-Off Time").
In the event any payment is received by Issuer after the Cut-Off Time on any day. such payment
shall be deemed to be received as of the start of business on the next Business Day and, to the
exient interest accrucs on such amounts paid, interest shall continue to accrue until the next
Business Day.

4, Prepayments. Provided Maker has paid in {ull all accrued interest, fees and other
amounts then due and payable to Issuer. Maker shall have the privilege ol prepaying this Note in
full on any Business Day, aller at least fifteen (15) Business Days prior written notice to Issuer
without any prepayment premium or penalty. Inorder to exercise such option to prepay this Note,

in whole or in part. Borrower must cause funds to be deposited with Issuer Lo pay the principal of

and accrued interest on the portion of the Note 1o be prepaid and the corollary redemption of the
Bonds (as such term is defined in the Bond Purchase and Loan Agreement). Any amount so paid
which is less than the full unpaid principal amount of the Bonds shall be credited against the

|



installment or installments of principal due on the Note corresponding to the maturity of the Bonds
being redeemed.

5. Cost of Collection and Additional Default Rate Interest. In addition to all other
sums payable under this Note, Maker shall pay 1o Tssuer (a) reasonable attormeys’ fees incurred by
Issuer in connection with (i) the protection of any security for or rights arizing in connection with
this Note, (ii} the enforcement of any provision contained in this Note or in any document executed
in connection herewith, or (iii) the collection of any indebtedness evidenced hereby or arising in
connection herewith (including without limitation reasonable attorneys’ fees incurred by Issuer in
connection with any bankruptey, reorganization, receivership or other proceeding allecting
creditor’s rights and involving a claim under this Note or any document executed in ¢onnection
herewith), (b) costs of collection. (¢} interest at the Default Rate on all acerued interest which is
not paid when due. and (d) interest at the Default Rate on all fees, costs and expenses incurred by
Issuer which are to be reimbursed by Maker pursuant to this section. from the date demand lor
pavment is made by Issuer. [0 after the oceurrence ol an Event of Detault hercunder, Issuer
employs an attorney or attorneys to protect Issuer’s rights or remedies arising in connection with
this Note or any security for this Note, then Maker shall pay to Issuer upon demand all reasonable
attorneys” fees and expenses incurred by Issuer in connection with such Event of Delaull
repardless of whether any action is actually commenced against Maker by reason of any such
Fvent of Default.

6. Valuation and Appraisement Laws.  All principal. interest and other amounts
payvable under or with respect to this Note shall be pavable without relief from valuation and
appraiscrnent laws,

7. Late Charge. Maker shall pay a "late charge" for the purpose of defraying expense
incident 1o handling with respect to any monthly installment ol interest and/or principal, or portion
thereof, payable hereunder not paid within ten (10) days after the date when first due, at the rate
of five cents (5¢) for each One and 00/100 Dollar ($1.00) so overdue, with a minimum charge of
Twenty-Five and 00/100 Dollars (523.00) and an additional "late charge” for purposes of defraying
expense incident to handling on the first day of each successive calendar month thereafter at the
rate of five cents (3¢) for each One and 00/100 Dollar ($1.00) so overdue, with a minimum charge
of Twenty-Five and 00/100 Dollars ($25.00) per month until any such installment, or portion
thereof, has been paid in full. Maker acknowledges and agrees that any expenses and damages
that [ssuer might incur as a result of any payment not paid within ten (10) days after the date when
first due will be extremely difficult and impractical to ascertain and agrees that the late charge
imposed by this scction is a reasonable estimate of such expenses and damages and shall not be
deemed to be a penalty. Notwithstanding anything contained herein to the contrary, no "late
charge" shall be payable with respect to the final payment duc upon the maturity, or the early
acceleration, of this Note. Provided, however, nothing herein contained shall be construed as a
waiver by Issucr of its option to declare a default if any payment of any monthly installment of
interest and‘or principal. or portion thereof. is not made when due, and the assessment of a late
charge shall not affect the right of Issuer to increase the rate of interest as herein provided on all
amounts not paid when due.

8. Sceurity.  This Note is given lo evidence indebtedness of Maker arising in
connection with the terms, provisions and conditions of the Bond Purchase and Loan Agreement.
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This Mote shall be entitled to the benelits of and 15 secured by (a) a certain Collateral Assignment
of Lguity Payments of even date herewith executed by Borrower to Bondholder, as from time to
time amended or moedified. (b) a certain Collateral Assignment of Member Interest of even date
herewith executed by Managing Member to Bondholder, as from time to time amended or
maodified, (¢) any other security agreements or documents, as from time to time amended or
madified, executed in connection with the Bond Purchase and Loan Agrcement, and (d) any funds
of Maker on deposit with Bondholder. Notwithstanding anything contained herein to the contrary,
until such time as the HUD Loan is paid in full, the Loan shall be non-recourse against the Projeet
and Borrower. and Issuer shall have no claim against the Project, proceeds of the HUD Loan or
any reserve or deposit made with Merchants Capital in connection with the HUD Loan.

a. Application of Pavments. Fach payment hereunder shall be applied to the payment
of accrued and unpaid interest, the principal balance outstanding under this Note and any other
sums payable to Issuer in connection with this Note or any documents entered into by Maker in
connection herewith, in such order and in such amounts as lssuer shall determine in its sole
discretion. Such order may include., without limitation, the application {irst o any advance made
by Issuer under the terms of any instruments securing this Note which has not been repaid, then to
any costs of collection or other costs or expenses for which Maker is obligated to reimburse [ssuer
pursuant to this Note or pursuant to any document executed in connection with this Note, then to
any late charges due and owing under this Note, then to any accrued and unpaid interest. and then
to the principal balance outstanding, All amounts advanced by Issuer (in addition to the principal
advanced under this Note) pursuant to applicable provisions of the Bond Purchase and Loan
Agreement or any other document entered into by Maker in connection with this Note, together
with interest at the Default Rate or other charges as provided therein, shall be added to and
immediatelv due and pavable under this Note, In the event any such advance is not so repaid by
Maker. Issuer may. at its option, first apply any payments received hereunder to repay such
advances together with any interest thereon or other charges, and the balance, if any, shall be
applied toward the payment of interest and principal then due hereunder in such order as Issuer
shall determine, in its sole discretion.

0.  Advancements. All advancements of the indebtedness evidenced by this Note shall
be subject to and governed by the terms and provisions of the Bond Purchase and 1.oan Agreement
and other Loan Documents,

1. Events of Default. The occurrence of an "Event of Default” under the Loan
Agreement shall constitute an event of default under this Note and each such oceurrence is herein
referred to as an "Event of Default”. Accordingly. the provisions ol the Loan Agreement are by
reference incorporated herein and made a part hereol. For purposes of clarification, an "Event of
Default” under the Loan Agreement shall mean the occurrence of any event or circumstance that
would constitute an "Event ol Default” as that term is defined in the Loan Agreement.

12, Remedies. Upon the occurrence of an Event of Default, all of the indebtedness
evidenced by this Note and remaining unpaid. including without limitation the entire unpaid
principal balance, any accrued and unpaid interest, all prepayment premiums payable hereunder.
if any. and all other amounts payable under this Note, shall, at the option of Issuer and without
demand or notice. become immediately due and pavable. anything contained in this Note o the
contrary notwithstanding. lssuer may exercise this option to accelerate regardless of any prior
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forbearance. lIssuer, at its option, shall have the right to perform all acts necessary for the
performance, sale, collection and enforcement ol any collateral securing this Note and/or any other
agreement or document executed in connection herewith, Enforcement by Issuer of any security
for Maker’s ohligations under this Note shall not constitute an election by Issuer of remedies so as
1o preclude the exercise of any other right or remedy available to [ssuer. In addition o all other
remedies available to Issuer after an Event of Default hereunder, Issuer may, without demand or
notice ol any kind, apply any [unds of Maker on deposit with or in the possession ol ssuer toward
the pavment of any indebtedness outstanding under this Note, in such manner of application as
[ssuer may choose.  All rights and remedies of Issuer herein specified are cumulative and in
addition to, not in limitation of, any rights and remedics which Issuer may have by law or at equity.

13, [This section is intentionally left blank].
14, [This section is intentionally left blank].
= Waiver and Consent.  Presentment, notice of intenl o accelerate, notice of

acceleration, notice of dishonor and demand. valuation and appraisement. protest and diligence in
collection and bringing suit are hereby severally waived by Maker and cach endorser or guarantor,
each ol whom further consents that the time for the payment of this Note, or of any installment
hersunder. may be extended from time to time without notice by Issuer, All guarantors, surctics
and accommodation parties of this Note hereby waive generally and specifically, to the extent
waivable. any and all rights that they may have. by contract, at equity or under any state or tederal
law, to any defense. olTsel. claim in recoupment or counterclaim not specifically set forth herein
or in the Loan Documents.

16, No Waiver. No waiver ol any default or failure or delay to exercise any right or
remedy by Issucr shall operate as a waiver of any other default or of the same default in the future
or as a waiver of any right or remedy with respect to the same or any other occurrence. The
acceptance by Issucr of any payment after the due date of such payment, or in an amount which is
less than the required payment, shall not be a waiver of Issuer’s right to require promplt payment
when due of all other payments or to exercise any right or remedy with respect to any failure to
make prompt payment.

17. Usury Laws. [t is the intention of the partics hereto to comply strictly with all
applicable usury laws.  All agreements between Maker and Issuer. whether now existing or
hereafter arising and whether written or oral, are hereby expressly limited so that in no contingency
or event whatsoever, whether by reason ol acceleration of the maturity hereof, or otherwise, shall
the amount paid, or agreed to be paid to Issuer for the use, forbearance, or detention of the money
o be loaned hercunder or otherwise or for the pavment or performance of any covenant or
obligation contained herein or in any other document evidencing, securing, or pertaining to the
indebtedness evidenced hereby, exceed the maximum amount permissible under applicable law.
Il from any circumstance whatsoever [ullillment of any provision hereof or ol such other
documents, at the time performance of such provision shall be due, shall involve transcending the
limit of validity prescribed by law, then ipso facto, the obligation to be fulfilled shall be reduced
to the limit of such validity. and if from any such circumstance Issuer shall ever receive as interest
or otherwise an amount which would exceed the highest lawful rate, such amount which would be
excessive interest shall be applied o the reduction of the principal indebtedness of Maker to [ssuer,
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and not to the payment of interest, or il such excessive interest exceeds the unpaid balance of
principal hereoll such excess shall be refunded to Maker. All sums paid or agreed 1o be paid by
Maker for the use, forbearance or detention of the indebtedness of Maker to Issuer hereunder shall.
Lo the extent permitted by applicable law, be amortized, prorated, allocated and spread throughout
the full term ol such indebtedness until payment in full in such manner that there will be no
violation of applicable laws pertaining to the Maximum Rate or amount ol interest which may bhe
contracted Tor, charged or received with respect 1o such indebtedness. Maker shall not institute
any action or file any defense based upon the charging or collecting of usurious interest hereunder
unless (i) Maker shall give Issuer written notice of an intent to do so and (ii) Issuer shall fail w
comply with the terms hereof by making necessary adjustments as required by this section, and
notify Maker of such compliance within [ifleen (13) days after receipt by Issuer of such written
notice from Maker. The provisions of this scction shall be given precedence over any other
provision contained herein or in any other agreement between the partics hereto that is in conflict
with the provisions of this section.

18. Payment on Bonds. Any and all payments of interest or principal hereunder shall
be deemed a payment on the Bonds (as such term is defined in the Bond Purchase and Loan
Agreement).

149, Waiver of Trial by Jury. Maker herehy agrees that any suit, action or proceeding.
whether a claim or counterelaim, brought or instituted by any party on or with respect to this Note
or any other document executed in connection herewith or which in any wav relates, dircetly or
indirectly to the Bond Purchase and Loan Agreement or any evenl, ransaction or occurrence
arising out of or in any way connected with this Note or the dealings of the parties with respect
thereto, shall be tricd only by a court and not by a jury. MAKER, AND ISSUER BY
ACCEPTANCE OF THIS NOTE, HEREBY EXPRESSLY WAIVLE ANY RIGHT TO A TRIAL
BY JURY IN ANY SUCH SUIT, ACTION OR PROCEEDING. Maker acknowledges that Maker
mayv have a right to a trial by jury in anv such suit. action or proceeding and that Maker hereby is
knowingly, intentionally and voluntarily waiving any such right. Maker lurther acknowledges and
agrees that this section is material to this Note and that adequate consideration has been given by
Issuer and received by Maker in exchange for the waiver made by Maker pursuant 1o this section.

20, Waiver of Special Damages, Maker waives, to the extent waivable, any right
Maker may have to claim or recover from Issuer any special. exemplary, punitive or conseguential
damages in any legal action or proceeding related in any way to this Note or any of the Loan
Documents.

21, Notices, Any written notice required or permitted to be given to Issuer, MBI or
Borrower hereunder shall be deemed effective when given in the manner as provided for in the
Borrower Agreement of even date herewith lor the sending ol notices to [ssuer, MBl and Borrower,

22. Legal Tender. This Note is negotiable and is payable in lawful money of the United
States of America which shall be legal tender in payment of all debts and dues, public and private,

at the time of pavment,

23, Successors and Assigns. The obligations of Maker hereunder shall be binding upon
Maker and Maker’s successors, assigns and legal representatives (the reference 1o "Maker" in this
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Note shall be deemed to include, without limitation, such successors, assigns and  legal
representatives) and shall inure to the benefit of Issuer and lssuer’s successors, assigns and legal
representatives (the reference to "Issuer” in this Note shall be deemed to include, without
limitation, such successors, assigns and legal representatives, meluding, without limitation, any
subsequent holder of this Note): provided however, that this Note cannot be assigned by Maker
without the prior written consent of [ssuer, and any such assignment or attempted assignment by
Maker shall be void and of no effect with respect to [ssuer.

24, Joint and Several Obligations. The obligations, agreements and covenants of the
persons or entities constituting Maker hereunder are joint and several and unconditional.

23, Governing Law. This Note is delivered to lssuer in the State of Indiana and is
executed under and shall be governed by and construed in accordance with the laws ol the State
of Indiana, notwithstanding that Indiana conflicts of law rules might otherwise require the
substantive rules of law of another jurisdiction to apply.

26, Time of the Essence. Time is of the essence with respect o cach obligation and
agreement of Maker under this Note.

27. Invalidity of Anv Provision. If any provision (or portion thereol) ol this Note or
the application thereof to any person or circumstance shall to any extent be invalid or
unenforceable, then the remainder of this Note or the application of such provision (or portion
thereol) to any other person or circumstance shall be valid and enforceable to the fullest extent
permitted by law.

28,  Commercial Purpose. Maker represents that the indebtedness evidenced by this
Note is being incurred by Maker solely for the purpose of carrying on a business or commercial
enterprise. and not for personal, family or household purposes. Maker represents to Issuer that
this Note evidences a business loan exempt from the Federal Truth in Lending Act (15 USC 1601,
et seq.). and Regulations G, U, X and 7 of the Board of Governors of the Federal Reserve System.

29, Continuing Enforcement. If, after receipt of any payment of all or any part of this
Note, Issuer is compelled or agrees, for settlement purposes, to surrender such payment to any
person or entity for any reason (including, without limitation, a determination thal such payment
is void or voidable as a preference or fraudulent conveyance, an impermissible setoff. or a
diversion of trust funds), then this Note and the other Loan Documents shall continue in full force
and cffect or be reinstated, as the case may be. and Maker shall be liable for, and shall indemnily.
defend and hold harmless Issuer with respect to, the full amount so surrendered. The provisions
ol this section shall survive the cancellation or termination of this Note and shall remain effective
notwithstanding the pavment of the obligations evidenced hereby, the release of any security
interest. lien or encumbrance securing this Note or any other action which Issuer may have taken
in reliance upon its receipt of such payment., Any cancellation, release or other such action shall
he deemed 1o have been conditioned upon any pavment of the obligations cvidenced hereby having
become final and irrevocable.

30,  Captions. The captions or headings herein have been inserted solely lor the
convenience of reference and in no way define or limit the scope, intent or substance of any



provision of this Note. Whenever the context requires or permits the singular shall include the
plural, the plural shall include the singular and the masculine, feminine and neuter shall be freely
interchangeable.

31, Issuer Determinations.  Issuer, pursuant to the terms and provisions of the Bond
Purchase and Loan Agreement, shall assign its rights and title to the loan evidenced by this Note
to Bondholder who will administer such loan. Notwithstanding anvthing contained in any Loan
Document to the contrary and by acceptance of this Note, Issuer acknowledges and agrees that any
determinations, discretionary actions. approvals, consents, discretionary decisions or walvers 10
be made by Issuer pursuant o the Loan Documents shall not be made without written direction
irom Bondhelder. Notwithstanding anything contained in any Loan Document to the contrary,
Borrower hereby acknowledges and agrees that any determinations, discretionary actions,
approvals, consents, discretionary decisions or waivers made by Issuer that are not accompanied
by a written direction from Bondhaolder shall be void and have no foree and effeet unless and until
accompanied by a written direction from Bondholder.

[the remainder of this page is intentionally left blank,
see following page for signatures ol parties]
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SIGNATURE PAGE FOR PROMISSORY NOTE

IN WITNESS WHEREQF, Borrower has caused this Note o be exceuted effective as of
the day and the vear first above written.

MCcCORMICK REHABILITATION, LLC,
an Indiana limited Liability company

By MeCormick Manager, LLC,
an Indiana limited liability company,
its Managing Member

By: Bear Development. LLC,

a Wisconsin limited liability company.,
its Authorized Member

By:

Stephen R. Mills, Authorized Member

STATE OF _

e
[
o

COUNTY OF ]

Before me. a Notary Public in and for said County and State, persenally appeared Stephen
R. Mills, the Authorized Member of Bear Development, LLC, a Wisconsin limited liability
company, the Authorized Member of McCormick Manager. LLC, an Indiana limited hability
company. the Managing Member of McCormick Rehabilitation, LLC, an Indiana limited liability
company, who, afler having been duly sworn, acknowledged the exccution of the foregoing
Promissory Note for and on behall of such limited liability company.

Witness my hand and Notarial Seal this day of ) L 2020,
{__ . . ) Notary Public
My Commission Expires: My County of Residence:



PROMISSORY NOTE
(CITY SELLER LOAN TO DEVELOPER)

$6,685,218.00 L2020

FOR VALUE RECEIVED, MCCORMICK REHABILITATION, LLC. an Indiana limited
liability company. having an address of c/o Bear Development, LLC, 4011 80" Street. Kenosha,
Wisconsin 53142 (together with its permitied successors and assigns and/or any other permitted holder of
this Note, “Borrower”), hereby promises to pay to the order of the CITY OF FORT WAYNE,
INDIANA. a municipal corporation duly organized and existing under the laws ol the State of Indiana.
having an address of 200 East Berry Street, Suite 320, Fort Wayne, Indiana 46802 (together with its
permitted successors and assigns andfor any other permitied holder of this Note “Lender™). without
offset, in immediatelv available funds in lawful money of the United States of America, at Fort Wayne,
Indiana. or at such other place as the holder of this Note may from time to time designate in writing, the
principal sum of SIX MILLION SIX HUNDRED EIGHTY-FIVE THOUSAND TWO HUNDRED
FIGHTEEN AND NO/100 DOLLARS (36,685,218.00) {or the unpaid balance of all principal advanced
against this Note, if that amount is less), together with interest on the unpaid principal balance of this
Nate from day to day outstanding as hereinalier provided.

Section 1. Security: Loan Documents,  The security for this MNote includes a Leasehold
Mortgage, Assignment, Security Agreement and Fixture Filing (s the same may from time to time be
amended, restated, modificd or supplemented, the “Security Instrument™), dated as of the date hereofl, rom
Borrower 1o Lender. This Note, the Security Instrument, and all other documents now or hereatter seuring,
suaranteeing or executed in connection with the loan evidenced by this Note (the “Loan™, as the same may
from time to time be amended. restated, modified or supplemented, are herein sometimes called individually
a “Loan Document™ and together the “Loan Documents,”

Section 2. Maturity Date.  The entire principal balance of this Note then unpaid and all
accrued interest then unpaid shall be due and payable in full on _ L2060 (the “Maturity Data™),
it not sooner paid.

Section 3. Pavments. Principal and interest paymenis on this Note shall be payable solely
from svailable Cash Flaw, as such term is defined in the Amended and Restated Operating Agreement of
MeCormick Rehabilitation, LLC, in the amounts and in the priority provided in Section 5.1 thereot, prior 1o
the Maturity Date.

Section 4. Interest Rate, Interest on the outstanding principal balance of, and all other sums
owing under this Note, which are not past due, shall accrue and be payable at a rate which is equal to an
annual compounding rate of six and one-half percent (6.50%) per annum.

Section 5. Prepavment. Borrower may prepay the principal balance of this Note, in full at
any time or in part from time to time, without notice, fee, premium ar penalty.

Section 6. Default Rate.  After the occurrence of an Ewent of Default (including the
expiration of any applicable cure period). Lender may raise the rale of interest accruing on the
outstanding principal balance of this Note by Five Hundred (500) basis points above the rate of interest
otherwise applicable (the “Default Rate™). independent of whether Lender glects o accelerate the
autstanding principal balance of this Note.
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Section 7. Cvents of Default. The occurrence of any ong or more of the following shall

constitute an “Evenl of Delault”™ under this Mote:

{a) Borrower [zils 10 pay when and as due and payable any amounts pavable by Borrower to
[.ender under the terms of this Note, not cured within ten (10} days alter writlen notice.

)] Any covenant, agreement or ¢ondition in the Loan Documents is not fully and timely
performed, observed or kept, subject to any applicable grace or cure period. after written notice,

) A default or Event of Default (as defined or otherwise described thereind occurs under
any of the Loan Documents other than this Note, not cured within applicable cure periods after written
notice.

{d) Borrower fails 1o cure default under any of the Loan Documents within thirty (30} days
afler writlen notice from Lender,

Section 8. Remedies. Upon the occurrence of an Event of Default. Lender may at any time
thereafter exervise any one or more of the following rights, powers and remedies:

(2 Lender may accelerate the maturity of the Loan and declare the unpaid principal balance
and accrued but unpaid interest on this Nate, and all other amounts payable hereunder and under the
other [L.oan Documents, at once due and payable, and upon such declaration the same shall at once be due
and payable.

b l.ender may set off the amount owed by Borrower to Lender, whether or not matured and
regardless of the adequacy of any other collateral securing this MNote, against any and all accounts, credits,
maoney, securities or other properly now or hereafter on deposit with, held by or in the possession of Lender
ta the credit or for the account of Barrower, without notice t or the consent of Bomower,

() Lender may foreclose or otherwise realize upon any liens or sceurity interests securing
pavment hereof,

(d) lender may exercise any of its other rights. powers and remedies under the Loan
Dacumeants ar at law or in equity.

Without limitation of the foregoing. upon the occurrence of an actual or deemed entry of an order for
reliel with respect to Borrower under the Bankruptey Code (Title |1 of the United States Code. as in
effect from time to time), any obligation of Lender to make advances shall automatically terminate. and
the unpaid principal amount of the Loan outstanding and all interest and other amounts payable
hereunder and under the other Loan Documents shall automatically become due and payable. in each
case without further act of Lender.

Section 9. Remedies Cumulative. All of the rights and remeadies of Lender under this Note
and the other Loan Documents are cumulative of each other and of any and all other rights at law or in
equity, and the exercise by Lender of any one or more of such rights and remedies shall not preclude the
simultaneous or later exercise by Lender of any or all such other rights and remedies. No single or
partial exercise of any right or remedy shall exhaust it or preclude any other or further exercise thereof,
and every right and remedy may be exercised at any time and from time to time. No failure by Lender to
exercise, nor delay in exercising, any right or remedy, including but not limited to the right to accelerate
the maturity of this Note, shall operate as a waiver of such right or remedy or as a waiver ol any Event of
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Default. Without limiting the generality of the foregoing provisions, the acceptance by Lender from time
to time of any payment under this Note which is past due or which is less than the payment in full of all
amounts due and payvable at the time of such payment, shall not (i) constitute a waiver of or impair or
extinguish the right of Lender to accelerate the maturity of this Note or e exercise any other right or
remedy under this Note and/or any other Loan Document at the time or at any subsequent time, or nullify
any prior exercise ol any such right or remedy, or (ii) constitute & waiver ol the requirement of punctual
payment and performance or a novation in any respect.

Section 10, Costs and Expenses of Enforcement. Borrower agrees to pay to Lender on demund
all costs and expenses incurrad by Lender in seeking (o collect this Note or to enforce any of Lender’s rights
and remedies under the Loan Documents, including court costs and reasonable attorneys™ fees and expenses
actually incurred. whether or not suit is filed hereon, or whether in connection with arbitration, bankruptey,
insolvency or appeal.,

Section 11, Service of Process. Borrower hereby designates and appoints Cogency Global Ine.
0221 Crawfordsville Road. Indianapolis, Indiana 46231, as Borrower’s authorized agent to accept and
acknowledge on Borrower’'s behalf service of any and all process that may be served in any suit, action,
or procecding instituted in connection with this Note in any state or federal court sitting in the State of
Indiana. 10 such agent shall cease so to act. Borrower shall irrevocably designate and appoint without
delay another such agent in the State of Indiana satisfactory to Lender and shall promptly deliver to
Lender evidence in writing of such agent’s acceptance of such appointment and its agreement that such
appointment shall be irrevocable.

Borrower hereby consents to process being served in any suit, action, or proceeding instituted in
connection with this Note by (a) the mailing of a copy thereof by certilied mail, postage prepaid, return
receipt requested, to Borrower and (b) serving a copy thereof upon the agent hereby designated and
appointed by Borrower as Borrower's agent for service of process. Borrower irrevocably agrees that
such service shall be deemed to be service of process upon Borrower in any such suit, action, or
proceeding, Nothing in this Note shall affect the right of Lender to serve process in any manner
otherwise permitted by Law and nothing in this Note will limit the right of Lender otherwise to bring
proceedings against Borrower in the courts of any jurisdiction or jurisdictions, subject to any provision or
agreement for arbitration or dispute resolution set forth in the Loan Documents.

Section 12, Successors and Assigns, The terms of this Note and of the other Loan Documents
shall bind and inure to the benefit of the representatives, successors and assigns of the parties.

Section 13, General Provisions. Time is of the essence with respect to Borrower's obligations
under this Note. If more than one Person executes this Note as Borrower, all of said parties shall he
jointly and severally liable for payment of the indebtedness evidenced hereby. Borrower hereby (a)
waives demand, presentment for pavment, notice of dishonor and of nonpayment. profest, notice of
protest, notice of intent to accelerate, notice of acceleration and all other notices (except any notices
which are specifically required by this Note or any other Loan Document), filing of suit and diligence in
collecting this Note or enforcing any of the security herefor; (b) agrees to any substitution, subordination,
exchanse or release of any such security or the release of any party primarily or secondarily liable
hereon; () agrees that Lender shall not be required first to institute suit or exhaust its remedies hereon
against Borrower or others liable or to become liable hereon or to perfect or enforee its rights against
them or any security herefor; (d) consents to any exiensions or postponements ol time of payment ot this
Note for any period or periods of time and to any partial payvments, before or after maturity. and to any
other indulgences with respect hereto, without notice thereol to any of them: (&) waives the benefit of all
homestead and similar exemptions as 1o this Note: (f) agrees that its liability under this Note shall not be



affected or impaired by any determination that any title, securily interest or lien taken by Lender lo
secure this Note is invalid or unperfected; and (2) subordinates to the Loan and the T.oan Documents any
and all rights against Borrower and any securily Tor the payment of this Note. whether by subrogation,
agreement or otherwise, until this Note is paid in full. A determination that any provision of this Note is
unenforceable or invalid shall not affect the enforcesbility or validity of any other provision and the
determination that the application of any provision of this Note 1o any Person or circumstance is illegal
ar unenforceable shall not affect the enforceability or validity of such provision as it may apply to other
Persons or circumstances. This Note may not be amended except in a writing specifically intended for
such purpose and executed by the party against whom enforcement of the amendment is sought,
Captions and headings in this Note are for convenience only and shall be disregarded in construing it.
This Note and its validity, enforcement and interpretation shall be governed by the Laws of the State of
Indiana {without regard ta any principles of conflicts of laws) and applicable United States federal Law.
Whenever a time of day is referred to herein, unless otherwise specilied such time shall be the local time
of the place where pavment of this Note is to be made. The term “Business Day™ shall mean a day on
which Lender is open lor the conduct of substantially all of its banking business at its office in the city in
which this Note is pavable {excluding Saturdays and Sundays). The words “include™ and “including”
shall be interpreted as il followed by the words “withoul limitation.”

Seetion 14, NWotices: Time. All notices. requests, consents, approvals or demands (collectively,
“Notice™) required or permitted by this Note to be given by any party to any other parly hereunder shall,
unless specified otherwise, be in writing (including facsimile {fax) transmission) and shall be given 10 such
party at its address or fax number set forth in ahove, or at such other address or fax number as such party
may hereafter specifyv for the purpose by notice to the other party. Lach such notice shall be effective when
actually received by the addressee or when the attempted initizl delivery is refused or when il cannat be
made because of a change of address of which the sending party has not been notified: provided. that notices
to Lender, and notices of changed address or fax number, shall not he effective until received.

Section 15.  No Usury. [t is expressly stipulated and agreed to be the intent of Borrower and
Lender al all times to comply with applicable state law or applicable United States federal law (to the
extent that it permits Lender to contract lor, charge, take, reserve, or receive a greater amount of interest
than under state Law) and that this Section shall control every other covenant and agreement in this Note
and the other Loan Documents. If applicable state or foderal law should @l any time be judicially
interpreted so as to render usurious any gmount called for under this Note or under any of the other Loan
Documents, of contracted for, charged, taken, reserved, or received with respeet to the Loan, or if
Lender's exercise of the option to accelerate the maturity of the Loan, or it any prepayment by Borrower
results in Borrower having paid any interest in excess of that permitted by applicable law, then it is
Lender’s express intent that all excess amounts theretofore collected by Lender shall be credited on the
principal balance of this Note and all other indebtedness secured by the Security Instrument. and the
provisions of this Note and the ather Loan Documents shall immediately be deemed reformed and the
amounts thereafter collectible hereunder and thereunder reduced, without the necessity of the execution
of any new documents, so as to comply with the applicable law. but so as to permitl the recovery of the
fullest amount otherwise called for hereunder or thersunder. All sums paid or agreed o be paid to
Lander for the use. forbearance, or detention of the Loan shall, to the extent permitted by applicable law.
be amartized, prorated, allocated, and spread throughout the full stated term of the Loan until payment in
full so that the rate or amount of interest on account of the Loan does not exceed the maximum lawful
rale from time to time in effect and applicable to the Loan for so long as the Loan is outstanding.

Section 16, MNon-Recourse Loan, Notwithstanding anything to the contrary set [orth in this Note
or any other Loan Document, neither Borrower nor its members nor any third party shall have any
persanal liakility Tor any amounis owing under this Note and/or under any Loan Dacument, and in the



event of any default under this MNote ar any other Loan Document, Lender shall look solely 1o the
Borrower™s interest in the property encumbered by the Security Instrument and shall not be entitled to
seck any deficiency from Borrower or attiliate of Borrower or any of its members, or any third person,

Section 17, Rider. The Loan Rider attached hereto as Exhibit A is incorporated herein by this
relerence, In the event of any inconsistency between this Promissory Note and the Loan Rider, the Lowan
Rider shall control.

[remainder of page intentionally left blank]
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[N WITNESS WHEREQFL, Borrower has duly executed this Note as of the date Tirst above written,
BORROWER:

MOCORMICK REHABILITATION, LLC,
an Indiana limited Hability company

By:  MeCormick Manager, LLC,
an Indiana limited liability company,
its Managing Member

By:  Bear Development, LLC,

& Wisconsin limited lighility company.,
its Authorized Member

By

Name: Stephen R Mills
Title:  Authorized Member

Signature Page o Seller Loan



EXHIBIT A

LOAN RIDER
CITY SELLER LOAN TO DEVELOPER

This Loan Rider (the “Rider™) is attached 10 and made & part of that certain Promissory Note (City
Seller Loan to Developer) dated as of L2020, (the “Promissory Note™) entered into by and
between the CITY OF FORT WAYNE, INDIANA. a municipal corporation duly organized and validly
existing under the laws of the State of Indiana (“Lender™) and the MCCORMICK REHABILITATION,
LLC. an Indiana limited liability company {(the “Baorrower™), and modifics the Promissory Note and all of
the other documesnts entered into by Borrower in connection with the Loan (collectively, the “Loan
Documents™) respecting that cerlain $6,685,218.00 lean from Lender (the “Loan™), all with respect to the
development of that certain 90 unit, 2 of which are used as a resident resource center and 94 are used as
residential units. multifamily residential development, situated in Fort Wayne, Indigna and known as
McCormick Place (the “Project™). The Borrower and Lender hereto agree that the following terms and
agreements shall be part of and shall modify or supplement each of the Loan Documents, and the Tollowing
terms and agreements shall prevail in the event of conflict or inconsistency between this Rider and the Loan
Documents, or any of them:

1. Non-recourse Obligation. Payment and performance of the obligations set Torth in the
Loan Decuments shall be non-recourse to Borrowser and Borrower’s members, and the Lender's sole
recourse with respect to the Loan shall be the right to foreclose under the Leasehold Mortgage, Assignment,
Security Agreement and Fixture Filing (Seller Loan) and other collateral forming part of the Loan
[ocuments.

2. Managing Member Change. The withdrawal, removal, transter and/or replacement ol the
managing member of Borrower pursuant 1o the terms of the Amended and Restated Operating Agreement of
Borrower (“Borrower’s Operating Agreement”™) shall not require the consent of Lender nor constitute a
default under any of the Loan Documents. and any such actions shall not accelerate the maturity of the
Loan; provided that Borrower agrees to notily the Lender of any proposed replacement managing member
prior to replacement, and. upon replacement, shall notify the Lender of the name and contact information ol
the replacement managing member with reasonable promptness.

3. Transfer of Investor Member Interesis. Nothing in the Loan Documents shall limit or
restrict the ahility of Borrower's investor member, Mational Equity Fund, Inc. and its affiliates, including
without limitations, NEF Assignment Corporation and its permitted successors and assigns (collectively,
the “Investor Member™) to transfer, sell or assign its membership interest in Borrower, from time to time,
without the consent of or notice to Lender, provided that any new Investor Member remains lizhle for
payment of any then unpaid capital contributions 1o Borrower, as and when pavable, as set forth in
Borrower’s Operating Agreement. notwithstanding any such transfer, sale or assignment.  In particular,
[ender hereby consents to any transfers, sales or assignments of Investor Member’s interests in Borrower 1o
any alTiliate of the Investor Member or any entity in which the National Equity Fund, Inc., or an affiliate, is
the manager, managing member, or managing member and agrees that such transfers shall not constitute a
detault under the Loan Documents.

4. Beplacement of Management Agent.  The Lender acknowledges that the Investor
Member has the right, under the Borrower’s Operating Agreement, 1o direet the managing member to
remove the Project’s properly management agent. Dorrower agrees to give Lender notice of the proposed
replacement property management agent, and the Lender agrees to consent to same, assuming that such
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replacement property management agent is acceptable to the Investor Member and has experience in
managing projects occupicd by low-income households pursuant to Section 42 of the Internal Revenue
Code.

5. Notice. All notices to the Investor Member shall be sent in accordance with the procedures
for delivering notices set forth in the Loan Documents to the following address or such alternate or
additional contact names and/or addresses of which Lender is so notitied in writing by the Investor Member:

NEF Assignment Corporation

10 South Riverside Plaza, Suile 1700
Chicago. lllinois 60606-3908
Attention: General Counsel

With a copy to:

Barnes & Thornburg LLP

41 South High Street, Suite 3300
Columbus, Chio 43213

Attn.: Jordan Carr

. Notice and Cure Rights. The Lender agrees to give Investor Member written notice of
any and all defaults by the Borrower under the Loan Documents, and an opportunity. at the Investor
Member's aption, to cause the cure of such default within the cure periods set forth below, prior o
exercising any remedies under the Loan Documents. The Lender agrees that Investor Member will have
ten (107 davs after the Investor Member’'s receipt of notice of such default to cure, or cause the cure of a
maonetary default under the Loan Documents, and  thirty (30} days {or such longer period as Is sel forth in
the Loan Documents) after the Investor Member's receipt of such notice to cure any non-monetary
defaults under the Loan Documents, or, as to non-monetary defaults, such longer period as is reasonably
necessary for the Investar Member to effeet a cure, provided that curative action is commenced within
the abave stated cure period and diligently prosecuted, including, without limitation, such time as may be
necessary 1o remove Borrower's managing member, if necessary (o effect a cure. The Lender agrees to
accept cure by the Investor Member as il such cure were made by Borrower.

7. Insurance _and Condemnation Proceeds. The Lender agrees that insurance and
condemnation proceeds shall be used to rebuild or restore the Project. subject to the prior rights of any
and all senjor lenders, which rights shall prevail in the event of inconsistency or condlict,

g Partial Subordination to Section 42 Extended Use Agreement. Molwithstanding
anything in the Loan Documents to the contrary, if the Lender takes title to the Project through
fareclosure or deed in lieu of foreclosure, the Project shall remain subject to the provisions of Section
42(hy(6)EiD) of the Internal Revenue Code of 1986 (“Code™) or any similar successor provision of the
Code. This section shall apply notwithstanding the order of recording of any of the Loan Documents and
the Extended Use Agreement (as such term is defined in the Borrower’s Operating Agreement), executed
in connection with the allocation of federal low-income housing tax credits to the Borrower for the
Project pursuant to Section 42 of the Code.

9, Debt Serviee Coverage Reguirements, 5o long as Borrower 1s current on all debt
service payments pavable under the Loan, the failure to meet any debt service coverage requirements at

any time or times shall not constitute a default under the Loan. nor prohibit any distribution or payment
to Borrower’s parmers or to AlTiliates of Borrower or its partners.

A-2



10. Force Majeure. There shall be no default under the Loan Documents Tor construction
or rehabilitation delavs beyond the reasonable control of the Borrower.

11. Purchase Rights. The Lender consents to those purchase options, put rights and rights
of first refusal in favor of the managing member of Borrower or ils designee which are set forth in
Borrower’s Operating Agreement, and agrees thatl transfer of title to the Project in accordance therewith
shall not constitute a defauli under the Loan Documents.

12. Lender Approvals. Lender agrees that all approvals and consents of the Lender under
the Loan Documents shall not be unreasonably withheld, delayved or conditioned. Further, amendments
to Borrower's Opersling Agrecment entered Into in order to effect transfers or assignments of the
Investar Member's or the managing member’s interest pursuant to Sections 2. 3 and 11 above shall not
require the consent or approval of the Lender.

13, Third Party Beneficiary. Investor Member, and its successors and assigns, is a third-
party heneficiary of the rights of Borrower under the Loan Documents, as modified by this Rider and has
the right to directly enforee such rights,

14. Loan Sale or Assignment. Lender agrees that it shall not assign or transfer the Loan {or
anv interest therein) to any third parly without the prior written consent of the Borrower and Investor
Member.

15. Defaults, From and after the date of the Promissory Note through and including the end
of the Campliance Period (s such term is defined in the Borrower’s Operating Agreement), Lender shall
not declare any defaults arising from or due 1o acts or omissions of MceCormick Manager, LLC, an
Indiana limited liability company (the “Managing Member™). which arise or occur during the period that
the Managing Member is the managing member of the Borrower,
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PROMISSORY NOTE
(MMOUSING AUTHORITY SELLER LOAN TO CITY)

56,685,218.00 L2020

FOR VALUL RECEIVED, the CITY OF FORT WAYNE, INDIANA. a municipal corporation
duly organized and validly existing under the laws of the State of Indiana. having an address of 200 East
Berry Street, Suite 320, Fort Wayne, Indiana 46802 (together with its permitted successors and assigns
andfor any other permitted holder of this Note, “Borrower™), hereby promises 1o pay (o the order of the
HOUSING AUTHORITY OF THE CITY OF FORT WAYNE, INDTANA, a municipal corporation
duly organized and existing under the laws of the $tate of Indiana having an address of 7315 Hanna
Street, Fort Wayne, Indiana 46816 (together with its permitted successars and assigns and/or any other
permitted holder of this Note “Lender™). without offset, in immediately available funds in lawful money
of the United States of America, at Fort Wayne, Indiana, or at such other place as the holder of this Note
may {Tom time to tme designate in writing, the principal sum of SIX MILLION SIX HUNDRED
CIGHTY-FIVE THOUSAND TWO HUNDRED EIGHTEEN AND NO/100 DOLLARS (56,683, 218.00)
{or the unpaid bulance of all principal advanced against this Note, if that amount is less), together with
interast on the unpaid principal balance ol this Note from day 10 day outstanding as hereinafter provided.

Section 1. Securitv: Loan Documents,  The securily For this Note includes a Collateral
Assignment lrom Borrower to Lender {the “Collateral Assignment™) of that certaln Leasehold Mortgage,
Assignment, Security Agreement and Fixture Filing (as the same may from time to time be amended.
restated, modified or supplemented, the “Security [nstrument™), dated as ol the date hercol, from
MeCormick Rehabilitation, LLC, as grantor, to Borrower, as grantee. This Note, the Collateral Assignment,
the Security Instrument, and all other documents now or hereafler securing. guaranteeing or executed in
connection with the loan evidenced by this Note (the “Loan™, as the samg may lrom time to time be
amended, restated, modified or supplemented. are herein sometimes called individually a “Lodn Document™
and together the “Loan Documents.”

Section 2. Maturitv Date.  The entire principal balance of this Note then unpaid and all
acerued interest then unpaid shall be due and payable in full on 2060 (the “Maturity Date™),
it not sooner paid.

Section 3. Payments. Principal and inlerest payments on this Note shall be pavable solely
fram payments received by the Borrower from the Promissory Note (City Seller Loan to Developer) made
by McCarmick Rehabilitation, LLC. in favor of the City of Fort Wayne, Indiana, dated as of
2020 (the “Developer Note™) attached hereto as Exhibit A,

Section 4. Interest Rate. Interest on the outstanding principal balance of, and all other sums
owing under this Note, which are not past due, shall acerue and be pavable at a rate which Is equal 1o an
annual compaunding rate of six and one-half percent (6.50%) per annum.

Section 5. Prepavment. Borrower may prepay the principal balance of this Note, in full at
any time or in part from time to time, without notice, fee, premium or penalty.  In the event Borrower
receives any prepayment on the Developer Note, Borrower shall prepay the principal balance of this Note
in a like amount.

Section 6, Default Rate.  After the occurrence of an Bvent of Default (including the

expiration of any applicable cure period). Lender may raise the rate of interest accruing on the
outstanding principal balance of this Note by Five Hundred (500) basis points above the rate of interest
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otherwise applicable (the “Default Rate™), independent of whether Lender elects to accelerate the
outstanding principal balance of this Note.

Section 7. Cvents of Default. The occurrence of any one or more of the following shall
constitute an “Event of Defauli™ under this Note;

iw) Borrower fails to pay when and as due and pavable any amounts payable by Borrower to
Lender under the terms of this Note, not curad within ten (107 days after written notice,

(k) Any covenant, sgreement or condition in the Loan Documents is not fully and timely
performed, ohserved or kept, subject to any applicable grace or cure period, after written notice.

ich A default or Event of Default (as defined or otherwise deseribed thereing occurs under
any of the Loan Documents other than this Mote, not cured within applicable cure periods after written
notice,

idy Baorrower fails to cure default under any ol the Loan Documents within thirty (307 days
atfter written notice from Lender.

Seclion 3. Bemedies. Upon the occurrence of an Event of Default. Lender may at any time
thereafter exercise any ong or more of the following rights, powers and remedies:

(a) Lender may accelerate the maturity of the Loan and declare the unpaid principal balance
and accrued but unpaid interest on this Note. and all other amounts payable hercunder and under the
other Loan Documents, at once due and pavable, and upon such declaration the same shall al once be due
and pavable.

ih) |.ender may set off the amount owed by Borrower to Lender, whether or not matured and
regardless of the adequacy of any other collateral securing this Note, against any and all accounts, credits,
money, securitics or ather property now or hereafier on deposit with, held by or in the possession of Lender
to the cradit or for the account of Borrower, without notice o or the consent of Borrower.

() lLender may fareclose or otherwise realize upon any liens or securily interests securing
payment hereof,

(d) Lender may exercise any of its other rights, powers and remedies under the Loan
[Documents or at law or in eguity.

Without limitation of the forcgoing, upon the occurrence of an actual or deemed entry ol an order for
reliel with respect to Borrower under the Bankruptey Code (Title 11 of the United States Code. as in
affect from time to time), any abligation of Lender to make advances shall automatically terminate, and
the unpaid principal amount of the Loan outstanding and all interest and other amounts payable
hereunder and under the other Loan Documents shall automatically become due and payable, in cach
case without further act of Lender,

Section 9. Remedies Cumulative. All of the rights and remedies of Lender under this Note
and the other Lean Documents are cumulative of each other and of any and all other rights at law or in
equily, and the exercise by Lender of any one or more of such rights and remedies shall not preclude the
simultaneous or later exercise by Lender of any or all such other rights and remedies. No single or
partial exercise of any right or remedy shall exhaust it or preclude any other or further exercise therenf,
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and every right and remedy may be exercised st any time and from time (o time. No failure by Lender to
gxercise, nor delay in exercising, any right or remedy, including but not limited to the right to accelerate
the maturity of this Note, shall operate as a waiver of such right or remedy or as & waiver ol any Event ol
Default. Without limiting the generality of the foregoing provisions, the acceptance by Lender from time
Lo time of any payment under this Note which is past due or which is less than the payment in full of all
amounts due and pavable at the time of such payment, shall not (i) constitule a waiver of or Impair or
extinguish the right of Lender to accelerate the maturity of this Note ar to exercise any other right or
remedy under this Note and/or any other Loan Document at the time or al any subsequent time, or nullify
any prior exercise of any such right or remedy. or {ii) constitute a waiver of the requirement of punctual
pavment and performance or a novalion in any respect.

Section 10, Cosis and Expenses of Enforcement.  Borrower agrees to pay to Lender on demand
all costs and expenses incurred by Lender in seeking to collect this Note or (o enforee any of Lender™s rights
and remedies under the Loan Documents, including court costs and reasonable attorneys’ fees and expenses
actually incurred, whether or not suit is filed hereon, or whether in connection with arbitration. bankruptey,
insolvency or appeal.

Section 11, Service of Process. Borrower hereby consents 1o process being served in any suit,
action, or proceeding instituted in connection with this Note by (a) the mailing of a copy thercol by
certified mail, postage prepaid, return receipt requested, o Borrower and (h) serving a copy thereof upon
the agent hereby designated and appointed by Borrower as Borrower’s agent for service of process.
Borrower irrevocably agrees that such service shall be deemed to be service of process upon Borrower in
any such suit, action. or proceeding. Nothing in this Note shall affect the right of Lender to serve process
in any manner otherwise permitted by Law and nothing in this Note will limit the right of Lender
otherwise to bring procesdings against Borrower in the courts of any jurisdiction or jurisdictions, subject
to any provision or agreement for arbitration or dispute resolution set forth in the Loan Documents.

Section 12, Successors and Assigns, The terms of this Mote and of the other Loan Documents
shall bind and inure to the benefit of the representatives, successors and assigns of the parties,

Section 13, General Provisions. Time is of the cssence with respect to Borrower™s obligations
under this Note. If more than one Person executes this Note as Borrower, all of said parties shall be
jointly and severally liable for payvment of the indebtedness evidenced hereby, Borrewer hereby (a)
waives demand, presentment for payment, notice of dishonor and of nonpayment, protest, notice of
protest, notice of intent to accelerale, notice of acceleration and all other nolices (except any notices
which are specifically required by this Note or any other Loan Document), filing of suit and diligence in
collecting this Note or enforcing any of the security herefor: (b) agrees to any substitution, subordination,
exchange or release of any such securily or the release of any party primarily or secondarily liable
herean; (£) agrees that Lender shall not be required first Lo institute suit or exhaust its remedies hercon
against Borrower or others liable or to become liable hereon or o perfect or enforce its rights against
them ar any security herefor: (d) consents to any extensions ar postponements of time of payment of this
Note for any period or periods of time and to any partial payments. before or after maturity, and 10 any
other indulgences with respect hereto, without notice thereol o any of them; () waives the benefit of all
homestead and similar exemplions as to this Note: (1) agrees thal its liahility under this Note shall not be
atfected or impaired by any determination that any title, security interest or lien taken by Lender 1o
secure this Note is invalid or unperfected: and (g) subordinates to the Loan and the Loan Documents any
and all rights against Borrower and any security for the payment of this Note, whether by subrogation.
aureernent or otherwise, until this Note is paid in full. A determination that any provision of this Note is
unenforeeable or invalid shall not affect the enforceability or validity of any other provision and the
determination that the application of any provision of this Note to any Person or circumstance is illegal



or unenfarceable shall not affect the enforceability or validity of such provision as it may apply to other
Persons or circumsiances. This Note may nol be amended except in a writing specifically intended for
such purpose and executed by the party against whom enforcement of the amendment is sought,
Captions and headings in this Note are for convenience only and shall be disregarded in construing it.
This Note and its validity, enforcement and interpretation shall be governed by the Laws of the State of
[ndiana (without regard (o any principles of conflicts of laws) and applicable United States lederal Law.
Whenever a time of day is referred 10 herein, unless otherwise specified such time shall be the local time
of the place where payment of this Note is to be made. The term “Business Day™ shall mean a day on
which Lender is open for the conduct of substantially all of its banking business at its office in the city in
which this Note is pavable (excluding Saturdays and Sundavs). The words “include™ and “including”
shall be interpreted as it followed by the words “without limitation,”

Section 14, Notices: Time. All notices, requests, consents, approvals or demands (collectively,
*Notice™) required or permitted by this Note to be given by any party to any other parly hereunder shall,
unless specified otherwise, be in writing (including facsimile (fax) transmission) and shall be given to such
party at its address or fax number set forth in above, or at such other address or fax number as such party
may herealter specify for the purpose by notice to the other party. FHach such notice shall be effective when
actually received by the addressee or when the atlempled initial delivery is refused or when it cannot be
made becavse of a change ol address of which the sending party has not been notified; provided, that notices
1o Lender, and notices of changed address or fax number, shall notl be effective until received.

Section 15, Mo Usurv, [t is expressly stipulated and agreed to be the intent of Borrower and
Lender at all times to comply with applicable state law or applicable United States federal law (to the
extent that it permits Lender to contract for, charge, take, reserve, or receive a greater amount of interest
than under state Law) and that this Section shall contral every other covenant and agreement in this Note
and the other Loan Documents. 1T applicable stale or Tederal law should at any time be judicially
interpreted so as o render usurious any amount called for under this Note or under anv of the other Loan
Documents, or contracted for, charged. taken. reserved. or received with respect 10 the Loan, or if
Lender’s exercise of the option to accelerate the maturity of the Loan, or if any prepayvment by Dorrower
resulls in Borrower having paid any interest in excess of that permitted by applicable law, then it is
Lender’s express intent that all excess amounts therctofore collected by Lender shall be eredited on the
principal balance of this Note and all other indebledness secured by the Security Instrument, and the
provisions of this Note and the other Loan Documents shall immediately be deemed reformed and the
amounts thereafler collectible hereunder and thereunder reduced, without the necessity of the execution
of any new documents, so as to comply with the applicable law, but so as to permit the recovery of the
fullest amount otherwise called for hereunder or thereunder.  All sums paid or agreed to be paid to
Lender for the use, Torbedrance, or detention ol the Loan shall, to the extent permitted by applicable Law,
be amortized, prorated, allocated, and spread throughout the full stated term of the Loan until pavment in
full so that the rate or amount of interest on account of the Loan does not exceed the maximum law Mul
rate from time to time in effect and applicable to the Loan for so long as the Loan is outstanding,

Section 16, Non-Recourse Losn, Notwithstanding anvthing o the contrary sel lorth in this Mote
ar any other Loan Document, neither Borrower nor its members nor any third party shall have any
personal liability for any amounts owing under this Nole and/or under any Loan Document, and in the
event of any default under this Note or any other Loan Document, Lender shall look solely to the
Borrower's interest in the property encumbered by the Security Instrument and shall not be entitled to
seck any deficiency Mrom Borrower or alTiliate of Borrower or any of its members. or any third person.
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IN WITKNESS WHEREOQF, Borrower has duly executed this Mote as of the date lirst above written.
BORROWER:

CITY OF FORT WAYNE, INDIANA

By

. S

Thomas C. Henry, Mayor

ATTEST:

By:

Lana R, Keesling. City Clerk
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EXHIBIT A

DEVELOPER NOTE

i See Attached)

a'l'!r ].



RESOLUTION NO. 01-23-2020

A RESOLUTION OF THE FORT WAYNE ECONOMIC DEVELOPMENT
COMMISSION APPROVING AND AUTHORIZING CERTAIN ACTIONS
AND PROCEEDINGS WITH RESPECT TO CERTAIN PROPOSED
ECONOMIC DEVELOPMENT REVENUE BONDS AND NOTE
FOR THE McCORMICK PLACE APARTMENTS

WHEREAS, Indiana Code Title 36, Article 7, Chapters 11.9 and 2 (collectively, the “Act”)
declares that the financing and refinancing of economic development facilities constitutes & public
purpose; and

WHERFEAS, pursuant to the Act, the City of Fort Wayne, Indiana (the “City™) is authorized 1o
issue revenue bonds and notes and lend the proceeds thereof to a developer for the purpese of linancing,
reimbursing or refinancing the costs of acquisition, design, construction, rehabilitation and equipping of
economic development facilities in order to foster creation or retention of opportunities for gainful
employment and creation of business opportunities in or near the City; and

WHHEREAS, McCarmick Rehabilitation, LLC, an Indiana limited liability company (the
“Barrower”™) desires to finance a porlien of the costs of a cerlain project constituting an economic
development facility under the Act within the City, including all or any pertion of the acguisition, design,
construction, rehabilitation and equipping of the existing apartment buildings located in the City at 2811
MeCormick Avenue consisting of 96 units, 2 of which are used as a resident resource center and 94 are
vsed as residential units, and certain functionally-related improvements (the “Project™); and

WHEREAS, the Borrower has advised the Fort Wayne Economic Development Commission (the
“Commission”) and the City concerning the Project, and requested that the City issue, pursuant to the Act,
(i) one or more series of its Multifamily Housing Revenue Bonds of 2020 (McCormick Place Apartments)
{(the “Bonds™) and (i) its note to the Housing Authority of the City of Fort Wayne {the “Tlousing
Authority™) (the “Note™ and together with the Bonds, the “Obligations™) (with such further or different
series designation as may be necessary, desirable or appropriate, including such series designation to
indicats the vear in which the Bonds or Note are issued), in an aggregate principal amount not to exceed
Ten Million Five Hundred Thousand Dollars ($10,500,000) and lend all or & portion of the proceeds of
such Obligations 1o the Borrower for the purpose of providing funds (a) to pay all or a part of the cost of
design, acquisition, construction, rehabilitation and equipping of the Project, and (b) to pay incidental
expenses of issuance, including but not limited to, the funding of a debt service reserve fund, il necessary,
and capitalized interest, if necessary; and

WHEREAS. the Commission has studied the Project and the proposed financing of the Project
and its effect on the health and general welfare of the City and its citizens; and

WHEREAS, the Commission has considered whether the proposed Project may have an adverse
competitive effect on similar facilities already constructed or operating in the City; and

WIIEREAS, the completion and operation of the Project will result in the creation and retention
of jobs, the creation and retention of business opportunities in the City, the creation of affordable housing
in the City and will be of public benefit to the health safety and general welfare of the City and its
citizens; and
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WHEREAS, the Borrower has advised the Commission that it has determined that the amount of
tax credits to be allocated to the Project under Section 42 of the Internal Revenue Code of 1986, as
amended (the “Code™) does not exceed the amount necessary for the financial feasibility of the Projsct
and its viability as a qualified housing project throughour the credit period for the Project and that the
Project satisfies the requirements for the allocation of a housing credit dollar amount vnder the Indiana
Housing and Community Development Authority’s (the “IHCDA™) qualified allocation plan; and

WHEREAS, pursuant to and in accordance with the Act, the City desires to provide funds
necessary (o finance a portion of the Project by issuing the Obligations: and

WHEREAS, the City intends to issue the Bonds pursuant to a Bond Purchase and Losn
Agresment, to be dated the day of the month in which the Bonds are sold or delivered {or such other date
as the officers of the City may hereafler approve) (the “Bond Purchase and Loan Agresment™), by and
between the City, the Borrower and Merchants Bank of Tndiana (the “Purchaser™), in order to oblain funds
to lend to the Borrower for the purpose of financing a portion of the Project in accordance with the terms
of the Bond Purchase and Loan Agreement, provided, however, that the aggregate principal amount of the
Bonds tagether with the face amount of the Note shall not exceed Ten Millien Five Hundred Thousand
Dallars {($10,500,000); and

WHEREAS, pursuant to the Bond Purchase and Loan Agreement and a note from the Borrower
to the City, the Borrower will make certain representations, warranties and commitments with respect to
the Project and will agree 1o make payments sufficient to pay all principal of, premiums, if any, and
interest on the Bonds as the same becomes due and pavable, and to pay administrative expenses in
connection with the Bonds; and

WHEREAS, there has been submitted to the Conunission for iis approval the substantially final
forms of the Bond Purchase and Loan Agresment (including the form of the Bonds), the Land Use
Restriction Agreement by and among the City, the Purchaser and the Borrower to be dated as of the day
of the month in which the Bonds are sold or delivered (or such other date as the officers of the City may
hereafter approve), the Note from the City to the Housing Autharity, Leasehold Mortgage, Assignment,
Security Agreement and Tixture Filing {City Seller Loan to Developer), Leaschold Martgage,
Assignment, Security Agreement and Fixture Filing (Ilousing Authority Scller Loan to City)
(collectively, the “Financing Documents™) and the form of the proposed Special Ordinance of the
Common Couneil of the City (the “Couneil™) with respect to the Project and the Obligations (the
“Ordinenee™y; and

WHERFEAS, the Obligations shall never constitute a general obligation of, an indebtedness of, or
charge against the general credit of the City; and

WHEREAS, pursuant to Indiana Code Title 36, Article 7, Chapter 12, Section 24 and Scetion
147(f) of the Code, and the rules promulgated thereunder, as amended, the Commission published notice
of a public hearing (the “Public Hearing™) on the proposed issuance of the Obligations to finance a
portion of the costs of the Project; and

WIIEREAS, on the date hersot the Commission held the Public Hearing on the Project; and

WHEREAS, the Commission has rendered its report dated as of May 22, 2019 (the “Report™)
concerning the proposed financing of the Project and the Secretary of the Commission has previously
caused such Report to be submitted to the executive director or chairman of the Fort Wayne Plan
Commission, pursuant to the Act.: and



WHEREAS, no member of the Commission has any pecuniary interest in any employment,
financing agreement or other contract made under the provisions of the Act and related to the Bonds
authorized hervein, which pecuniary interest has not been fully diselosed o the Commission and no such
member has vated on any such matter, all in accordance with the provisions of Indiana Code 36-7-12-16.

NOW, THEREFORE, BE IT RESOLVED BY TIIE FORT WAYNE ECONONIC
DEVELOPMENT COMMISSION AS FOLLOWS:

SECTION 1. After considering the evidencs presented at the Public Hearing and the findings
of fact set forth in the Report, the Commission hereby finds, determines, ratifies and confirms that the
financing of the economic development facilities referred to in the Financing Documents consisting of the
Project, the issuance and sale of the Bonds and delivery of the Note, and the loan of the net proceeds
thereof to the Borrower for the purpose of financing all or a portion of the Project and the repayment of
said lean by the Borrower (i) will result in the substantial likelihood of the creation or retention of
business opportunities, the creation of affordable housing and the creation or retention of opportunities for
cainful emplovment within the jurisdiction of the City, (ii) will serve a public purpose, and will be of
henefit ta the health and gensral welfare of the City, (iii) complies with the purposes and provisicns of the
Act and it is in the public interest that the City take such lawful aetion as determined to be necessary or
desirable to encourage the creation or retention of business opportunities, the creation of affordable
housing, and the creation or retention of opportunities for gainful employment within the jurisdiction of
the City, and (iv) will not have a material adverse competitive effect on any similar facilities already
constructed in the Citv,

SECTION 2. The Commission hereby approves the terms of the Financing Decuments and the
proposed Special Ordinance. The forms of the Financing Documents and the Special Ordinance
presented herewith are hereby approved, with any and all such changes as may be decined necessary,
desirable or appropriate by the Mayor, the Controller or any other officer of the City and all such
dacuments shall be kept on file by the Clerk of the City (the “Clerk”™) or the Secrctary of the Commission.
The Commission recommends to the Council that it adopt the Special Ordinance. The provisions of such
Special Ordinance, if and when adopted, and the Financing Decuments shall constitute a contract binding
hetween the City and the holder or holders of the Obligations and after the issuance of said Bonds, this
resolution shall not be repealed or amended, in any respect which would adversely affect the right of such
holder or holders so long as said Bonds or the interest thereon remains unpaid.

SECTION 3, The Commission hereby approves and recommends to the Council that the City
issue one or more series of its Multifamily Housing Revenue Bonds of 2020 (McCormick Place
Apartments) and its Note (with such further or different series designation as may be necessary, desirable
or appropriate, including such series designation to indicate the year in which the Bonds or Note are
issued), in & maximum aggregate principal amount not to exceed Ten Million Five Hundred Thousand
Dollars ($10,500,000), with a maximum term not to exceed forty (40) years from the date of the Bonds
and of the Note, respeetively, and with a maximum interest rate not to gxceed cight percent (8.00%) per
annum, for the purpose of procuring funds to loan to the Borrower in order to finance a portion of the
Project, which Obligations will be payable as to principal, premium il any, and interest solely from
payments made by the Borrower pursuant to the Bond Purchase and Loan Agresment and the Note 1ssued
thereunder, and vpon such terms and conditions as otherwise provided n the Financing Documents and
the Special Ordinance. The Obligations shall never constilute a general obligation of, an indebtedness of,
or charge against the general credit of the City. The Commission further recommends that the Couneil
authorized the Mayor and Clerk to sell such bonds to the purchaser thereof at a price not less than 98% of
the aggregate principal amount thereof (excluding any original issue premium or discount), plus acerued
interest, if any.



SECTION 4,  The Commission recommends that the Mayor and Clerk be authorized and
directed to execute those Financing Documents approved herein which require the signature of the Mayor
and Clerk and any other document which may be necessary or desirable to consummate the transaction,
and their execution is hereby confirmed on behalf of the City. The signatures of the Mayor and the Clerk
on the Bonds may be facsimile signatures, The Commission also recommends that the Clerk be
authorized to arrange for the delivery of such Bonds to the purchaser thereof, and the Note to the Tousing
Authority payment for which will be made in the manner set forth in the Financing Documents. The
Mayor and Clerk may, by their execution of the Financing Documents requiring their signatures and
imprinting of their facsimile signatures thereon, approve changes therein and also i those Financing
Documents which do not require the signature of the Mayor and/or Clerk without further approval of the
Council or the Commission if such changes do not affect terms set forth in Indiana Code Title 36, Article
7, Chapter 12, Section 27(a)( 1) through (a)(10).

SECTION 5. Any officer of the Commission is hereby authorized and directed, in the name
and an behalf of the Commizsion, to execute any and all other agreements, documents and nstruments,
perform any and all acts, approve any and all matters, and do any and all other things deemed by such
officer to be necessary or desirable in order to carry out and comply with the intent, conditions and
purposes of this resolution (including the preambles hereto and the documents mentioned herein), the
Project and the issuance and sale of the Bonds and the Note, and any such execution, performance,
approval or doing of other things heretofore effected be, and hereby is, ratified and ap proved.

SECTION 6. The Commission hereby determines that, based solely on the representations
provided by the Borrower, the amount of tax eredits to be allocated to the Project under Section 42 of the
Cade does not exceed the amount necessary for the financial feasibility of the Project and its viability as a
qualified housing project throughout the credit period for the Project. In making the foregoing
determination, the Commission has relied upon the representations of the Borrower. The foregoing
determinations shall not he construed to be a representation or warranty by the City or the Commission as
to the feasibility or viability of the Project. In reliance upon the representation of the Bomrower, it is
hereby found and determined that the Project satisfies the requirements for the allocation of & housing
credit dallar amount under IHCDAs qualified allocation plan.

SECTION 7. The Secretary of this Commission shall transmit this reselution, together with
two (2) copies of the forms of the Financing Documents and the Special Ordinance approved by this
Resalution, to the Office of the Clerk for presentation to the Council with the recommendation that the
Council approve the forms of the Financing Documents and adopt the proposed Ordinance hereby
recommended to the Council, The provisions of such Special Ordinance. if and when adopted, and the
Financing Documents shall constitute a contract binding between the Tssuer and the holder or holders of
the Obligations and after the issuance of said Obligations, the special resalution shall not be repealed or
amended, in any respect which would adversely affect the right of such hiolder or holders so long as said
Obligations or the interest thereon remains unpaid.

SECTION 8. This resolution shall be in full force and effect upon adoption.

[Remainder of page intentionally left blank ]



Adopted this 23" day of January, 2020.

FORT WAYNE ECONOMIC

Its: President .

ts Secretary




BOND PURCHASE AND LOAN AGREEMENT

THIS BOND PURCHASE AND LOAN AGREEMENT (hereinafter referred to as the
“Agreement”). is made and entered into effective as ofthe  davof . 2020, by and smong
MCCORMICK REHABILITATION, LLC, an Indiana limited Iuatwlm cnmpan} (]1e1¢1ndi’lerlelurnd 10 as
“Borrower™), the CITY QOF FORT ".’vAYNl:._. INDIANA (hereinafter referred to as “lssuer™) and
MERCHANTS BANK OF INDIANA, an Indiana banking and financial institution having a principal
corporate office in the City of Carmel, Indiana and iis successors and assigns (hereinafter referred 1o as
“MBI" or “Bondholder™).

PRELIMINARY RECITALS

AL Borrower holds a leaschold interest to certain real estate located in Allen County, Indiana,
more particularly described in Exhibit “A™ attached hereto and by reference made a part of this Agreement
(hereinafter referred 1o as the “Real Estate™), and upon which it proposes to acquire. design, construct.
renovate, improve and/or equip the existing apartment buildings located in the City of Fort Wayne, Indiana
at 2811 McCormick Avenue consisting of 96 units, 2 of which are used as a resident resource center and
94 are used as residential units, and certain functionally-related improvements (the “Project™).

B. Borrower has applied to Issuer for a construction loan in the principal amount of Three
Million Eight [undred Fourteen Thousand Seven Hundred Eighty-Two and 00/1000 Dollars
(£3,814.782.00) to finance, among other things as hereinafler described. the acquisition and rehabilitation
of the Improvements (defined below) thereon, which loan will be funded by the sale of certain tax-exempt
bonds issued by the [ssuer.

. Pursuant 1o and in accordance with the laws of the State, including without limitation, the
Act, the Issuer has determined to issue and sell the Bonds in the aggregate principal amount of Three Mi llion
Eight Hundred Fourteen Thousand Seven Hundred Eighty-Twao and 00/100 Dollars (83.814,782.00) and 10
Joan the proceeds to be derived from the sale thereof to the Borrower 1o assist in the financing of the Project
to be undertaken by the Borrower:

1. All acts and conditions required to happen, exist and be performed precedent to and in the
issuance of the Bonds and the execution and delivery of this Agreement have happened, do exist and have
been performed, or at the delivery of the Bonds will exist, will have happened and will have been performed
(i) to make the Bonds, when issued, delivered and authenticated, valid special obligations of the [ssuer in
accordance with the terms thereof and hereof and (i) to make this Agreement a valid, binding and legal
trust agreement for the security of the Bonds in accordance with its terms; and

F. Issuer, pursuant to the terms and provisions of this Agreement, will assign its rights and
title 1o the aforementioned construction loan to Bondholder who will administer such loan.

F. Borrower desires thal MBI purchase the tax-cxempt bonds in the principal amount of Three
Million Fight Hundred Fourteen Thousand Seven Hundred Eighty-Two and 00100 Daollars
($3.814,782.00) (hereinafter referred to as the “Bonds™) to fund the construction loan from ssuer to
Borrower.

NOW. THEREFORE, in consideration of MBI purchasing such Bonds, and taking an assignment

of the Loan and other good and valuable consideration, the receipt and sufTiciency of which are hereby
acknowledged, Borrower, Issuer and MBI hereby agree as follows:
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ARTICLE L
DEFINITIONS AND INTERIPRETATIONS

Section 1.1 Definitions. In addition to the words and phrases defined elsewhere in this
Agreement, the terms defined in this Section shall have the meaning indicated when capitalized and used
hereirn.

“Accounts” shall mean the accounts created pursuant to Article IV hercof.
“Aet” shall mean Indiana Code 36-7-11.9 and 36-7-12. as amended,

*Applicable Rate” shall mean the rate of inferest which the terms of the Note expressly provide
shall be in effect [rom time to time with respect (o the principal outstanding under the Note.

“Agreement” shall mean this Bond Purchase and 1.oan Agreement as from time to lime amended
or modified.

“Appraised Value” shall mean the market value of the Real Estate and Improvements. on an
assumed completion basis, arrived at under any appraisal from time to time furnished to MBI pursuant to
the terms of this Agreement, which is in form and substance and prepared by an appraiser acceptable to
MBI

“Architect” shall mean Hooker Delong. Inc,

“Architect Agreement” shall mean thal certain Standard AIA Form Agreement dated April 1,
2019 executed by and between Borrower and Architect. pursuant to which the Architect has agreed 1o
provide certain architectural services for the construction of the Project.

“Assignment of Capital Contributions™ shall mean that certain Assignment of Capital
Contributions of even date herewith, executed or to be executed by Borrower in favar of MBI, as from time
1o time amended, modified, replaced or restated.

“Assignment and Pledge of Member Interest and Contract Rights™ shall mean that certain
Assignment and Pledge of Member Interest and Contract Rights of even date herewith, executed or to be
executed by Managing Member in favor of MBL as from time 1o time amended, modified, replaced or
restated

“Authority” shall mean the Indiana Iousing and Community Development Authority.
“Authorized Representative” shall mean any officer of the Borrower,

“Bond Fund” shall mean the Bond Fund created in Section 4.2 of this Agreement. including the
various accounts created thersunder.

“Bond Issuanee Costs” shall mean the costs, fees and expenses incurred or to be incurred by the
Issuer and the Borrower in connection with the issuance and sale of the Bonds, including placement or other
fineneing fees (including applicable counsel fees). the fees and disbursements ol bond counsel, fees ol the
lssuer’s financial advisor, acceptance fee of MBI, application fees and expenses, publication costs, the filing
and recording lees in connection with any filings or recording necessary under the Agreement or to perfect
the lien thereol. the out-of-pocket costs of the Issuer, the fees and disbursements of counsel 10 the Borrower,
the fees and dishursements of the Borrower’s accountants, the fees and disbursements of counsel to the
[ssucr, the fees and disbursements ol counsel to the purchasers of the Bonds, the costs of preparing or

Page 2



printing the Bonds and the documentation supporting the issuance of the Bonds, the costs of reproducing
documents, snd anv other costs of & similar nature reasonably incurred.

“Bondholder” shall mean a holder of 2 Bond,

“Bond Ordinance” shall mean Special Ordinance -20 adopted by the Commoen Council of
the [ssuer on February 11, 2020,

“Bond Principal and Interest Account” shall mean the Bond Principal and Interest Account
created in Section 4.2 of this Agreement.

“Bonds™ shall mean the City of Fort Wayne, Indiana, Multifamily Housing Revenue Bonds of 2020
(McCarmick Place Apartments) in the original aggregate principal drawing amount of Three Million Eight
Hundred Fourteen Thousand Seven Hundred Eighty-Two and 00/100 Dollars ($3,814.782.00).

“Borrower's Receipt and Certification™ shall mean that certain Borrower’s Receipt and
Certification to be exccuted by Borrower in conjunction with a request for a Draw under the Loan.

“Business Day” shall mean any day of the week (but not a Saturday. Sunday or holiday) on which
the offices of MBI are open to the public for carryving on substantially all of MBI's business functions.
Unless specifically referenced in this Agreement as a Business Day, all references 1o “days™ shall be to
calendar days.

“Code” shall mean the Internal Revenue Code of 1986, as amended. and all applicable regulations
{whether proposed. temporary or final) under the Code and the statutory predecessor of the Code, and any

official rulings and judicial determinations under the foregoing applicable to the Bonds.

“Collateral” shall mean the funds and accounts, the Note, the Loean Documents, and other property
described in the Granling Clanse of this Agreement.

“Completion Date™ shall mean the latest date of completion of the Project. as evidenced in
accordance with the requirements of Section 15.3 of this Agresment.

“Completion Schedule” shall mean the construction draw schedule satisfaciory to and approved
by MBI

“Computation Date” shall mesn the last day of each fifth bond vear {or such carlier hond year or
hond vears selected by the Issuer) and the date on which the final payment in full of all outstanding Bonds
is made.

sConstruclion Aceount” shall mean the Construction Account created in the Construction b und
in Section 4.3 of this Agreement.

“Construction Contract” shall mean that certain HUD-92442M Construction Contract dated as
of . 2020, executed by and between Borrower and General Contractor.

“Construction Consultant” shall mean any architect, engineer or other consultant as MBI muy
engage from time to time to (i) review the Development Budget. the Plans and Specifications and any other
report or information relating to the development of the Project and the construction or rehabilitation of the
Improvements. (if) review the progress and quality of the construction or rehabilitation of the Improvements
and installation of the Personal Property, (iii) review any Draw Request and application for an advancement
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of the Loan, and {iv) perform such other consulting services as MBI may require in connection with the
development of the Project and the construction ar rehabilitation of the Improvements.

“Construction Fund” shall mean the Construction Fund created in Section 4.3 of this Agreement.
including the various accounts created thereunder.

“Contingent Required Equity™ shall mean, from time to time, that portion of the Required Equity
(i) that has nol been contributed toward the payment of the costs of the Project as shown on the Development
Budget and (i) for which the conditions set forth in the Operating Agreement for the contribution of such
funds to Borrower have not vet been fully satisfied.

“Custs of Construetion” shall mean, al any applicable point in time, the remaining unpaid costs
and expenses incurred and/or estimated by MBI, in its sole but reasonable discretion. to be incurrad in
connegiion with the following:

(i} all Bond Issuance Costs;

(i1} the cost of insurance of all kinds that may be required or necessary in connection
with the acquisition, consiruction, equipping or installation of the Project;

(iii)  all costs and expenses of site preparation and engineering services, including the
costs of lssuer or Borrower for test borings, surveys, estimates, plans and specifications and
preliminary investigation therefor, and for supervising construction, as well as for the performance
of all other duties required by or consequent upon the proper acquisition. construction or installation
of the Project;

(iv)  all costs and expenses which the Issuer or the Borrower shall be required to pay
under the terms of any contract or contracts (including the architectursl and engineering,
development, and legal services with respect therete) for the acquisition, construction or installation
ol the Project;

(v) the purchase and installation of the Personal Property which is contemplated by
the Development Budget to be purchased and installed;

(vi)  the pavment of all operating expenses through the date MBI, in its sole bul
reasonable discretion. estimates will be the earlier of the date the Project will reach breakeven
operations or the date the Loan will be repaid, including without limitation inlerest expense;

(vii)  the payment of any other item included in the Development Budget or nat included
bul which MBI anticipates Barrower will incur in connection with the Project. including but not
limited to all unpaid costs and expenses incurred. or estimated by MBI to be incurred. in connec! ion
with the Loan and all unpaid development fees (other than Deferred Development Fee) and soft
costs incurred or estimated to be incurred by Borrower in connection with the Project; and

(viii) any sums required to reimburse the Issuer or the Borrower for advances made by
gither of them subsequent to the date of the reimbursement resolution adopted by the Issuer for any
of the above items or for any other costs incurred and for work dane by either of them which are
properly chargeable (o the Project.

“Costs of Issuance Account” shall mean the Costs of Issuance Account created in the Construction
Fund pursuant to Section 4.3 of this Agreement.

Pape 4



“Deferred Developer Fees™ shall mean all developer fees, deferred contractor profit and other fees
payable 1o any party in connection with the development. construction. rehabilitation or operalion of the
Project that are specifically designated on the Development Budgel as being deferred until such time as the
Loan is paid in full. Notwithstanding anvthing contained herein 1o the contrary, no Project cost shown on
the Development Budget shall be deemed to be a Deterred Developer Fee unless Borrower has furnished
evidence acceptable to MBI that (i) the party to whom such fee is owed has no rights to any lien upon the
Project in the event such fee is not paid, or (i) the party to whom such fee is owed has waived in writing
all rights to any lien upon the Project in the event such fee is not paid.

“Developer” shall mean, collectively, Bear Development, 1LLC. a Wisconsin limited liability
company, and [ousing Opportunities of Fort Wayne, Inc., an Indiana nonprofit corporation.

“Development Agreement” shall mean the Development Agreement between the Borrower and
the Developer dated , 2020, relating to the development of the Project and providing for the
payment of a Development Fee,

“Development Budget” shall mean a detailed hard and soft cost budget for (i) the costs of the
construction or rehabilitation of the Improvements in accordance with the Plans and Specifications, (ii) the
costs of the purchase and installation of the Personal Property, (ii1) the payment of all operating expenses
through the carlier of the date the Project will reach breakeven operations taking into account revenue from
the Project generated prior to the point in time that the Project will reach breakeven operations or the date
the Loan will be repaid, including without limitation interest expense, (iv) the payment of all professional
fees and financing fees, and (v) the payment of all ather related closing costs and soft costs to be incurred
in connection with the development and construction or rehabilitation of the Project. all of which if
requested by MBI shall be certified by Borrower and, as to the costs of construction ar rehabilitation of the
Improvements, by the general contractor or construction manager for the Project. The Development Budget
shall not be revised without the prior written consent of MBI, The Development Budget, as from time to time
modified. must be in form and detail acceptable to MBI in its reasonable discretion. The Development
Budget submitted to MBI by Borrower is attached hereto as Exhibit B and by this reference made a part of
this Agreement and shall not be revised without the prior written consent of MBI as set forth in Section
10,8 hereof.

“Development Fee” shall mean the total development fee in the amount of One Million Five
Hundred Seventy-Four Thousand Five Hundred and 00/100 Dollars ($1.574,500.00) payable to the
Developer in respect 1o the Project in accordance with the terms and conditions set forth in the Development
Agreement,

“Draw Request” shall mean each written request from Borrower for an advancement of the Loan
which shall be in the form of a Borrower’s Receipt and Certification executed by Borrower which shall
contain a request for an advancement of the Loan. a certification that the warranties and representations sel
forth in this Agreement are true and that there has been full compliance with the covenants set forth in this
Agreement and such other certifications and representations as MBI may require. Fach Draw Request shall
he accompanied by such supporting documentation as may be required by the terms of this Agreement for
the advancement of the Loan, including without limitation all documentation and materials required by
Article X of this Agreement for any advancement of the Loan.

“Fconomic Development Commission™ shall mean the Fort Wayne Economic Development
Commission,

“Epvironmental Law(s)” shall mean any present and future federal, state or local statute. law
{including comman law), ordinance. eode. rule, regulation. guideline, order or decree regulating, relating
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to, or imposing Hability or standards of conduet concerning (i) any Hazardous Substance, (i1) the protection
of human health or the environment or (iii) any Wetlands, cach as now or at any time hercafter in effeet.
The term “Environmental Law™ includes, but is not limited to, the following statutes, as amended from time
o time, any successor thereto, and any regulations promulgated pursuant thereto, and any stale or local
statules, ordinances, rules, regulations, guidelines and he like addressing similar issues: (i) the
Comprehensive Environmental Response, Compensation and Liability Act, 42 US.C. 9601, gl seq, and the
regulations promulgated thereunder, (ii) the Clean Adr Act, 42 US.C 7400, e seq. and the regulations
promulgated thereunder, (iii) the Clean Water Act, 33 LLS.CL 1251, et seq. and regulations promulgated
thereunder, {iv) the Resource, Conservation and Recovery Act, 42 ULS.CL 6901, et seq. and regulations
promulgated thereunder, () the Ol Pollution Act of 1990, 33 US.C. 2700, et seq. and regulations
promulgated thereunder, and (vi) the Harzardous Materials Transportation Act, 49 ULE.C. 1807, et seq. and
regulations promulgated thercunder.

“Event of Default” shall have the meaning as defined in Section 17.1 ol this Agreement,

“Extended Use Agreement” shall mean that certain Notice of Lien and Extended Use Agreement
executed or to be executed by Bormrower and the Authority in conjunction with the Tax Credits for the
Project; which lisn will be subordinated to the lien of the HUD Morigage.

“Fiscal Year” shall mean & period of twelve consecutive months constituting the liscal vear of the
Borrower commencing on the first day of January of any year and ending on the last day of December of
such year, both inclusive, or such other period as hercafier may be established from time to time for
budgeting and accounting purposes by the Borrower or by the governing body of any successor entity to
the Bormower,

“Funds™ shall mean the funds created pursvant to Article TV hereof.
“General Contractor” shall mean Construction Management Associates, Inc.

“Hazardous Substance(s)” shall mean any and all substances {(whether solid, liguid or gas)
defined, listed, or otherwise classified as “pollutants,” “harardous wastes,” “hazardous substanves.”
“hazardous materials,” “extremely hazardous wastes,” “toxic substances,” “oil,” “wasle oil.” and “used oil”
or words of similar meaning or regulatory effect under any present or future Environmental Law or that
may have a negalive impact on human health, property value or the envirenment, including but not limited
to Mold, petroleum and petroleum products, asbestos and asbestos-containing materials. polychlorinated
biphenyls, lead, lead-based paints, radon. radicactive materials, Tammables and explosives.

“HUD" shall mean the 1.5, Department of Housing and Urban Development.

“HUD Loan™ shall mean the loan in the amount of Seven Million Four Hundred Sixty Thousand
and 007100 Dollars ($7,460,000.00) extended by Senior Lender to Borrower, and insured by HUD pursuant
to Section 221{d)4) of the Mational Housing Act,

“HUD Mortgage” shall mean that certain Multifamily Mortgage, Assighment of Leases and Rents
and Security Agreement executed or to be executed by Borrower in favor of Senior Lender, which secures

the obligations of Borrower under the HUID Loan.

*HUD Mortgage Documents” shall mean the HUD Morigage, the HUD Note and any and all
other documents executed or to be executed by Borrower in connection with the HUD Loan,
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“"HUD Note” shall mean that certain Note (Multi-State) executed or to be executed by Borrower in
favor of Senior Lender in the principal amount of Seven Million Four Hundred Sixty Thousand and 007100
Dollars ($7.460,000.00) to evidence the HUD Loan.

“Improvements” shall mean the site development and improvements to be made on and to the
Real Lstate pursuant to this Agreement and according to the Plans and Specifications which includes a %6-
unit multifamily housing project, 2 of which are used as a resident resource center and 94 are used as
residential units, and certain functionally related improvements located at 2811 McCormick Place, Fort
Wayvne, Indiana, together with (i) any paved driveways and parking facilities and sidewalks to be locatad on
the Real Estate required under the Plans and Specifications or any other construetion contract or agreement
entered into in connection with the Project, (il) any mechanical, electrical, plumbing, heating, ventilating,
air conditioning and life safety equipment and systems; appliances, elevators and escalators and other
similar systems and items of equipment installed in or upon, and atfixed to such improvements, whether or
not the same may be movable and whether or not removal thereot would cause damage to such
improvements, (iii) any improvements oft the Project required to be completed by Borrower as a condition
to the approval of the Project by any applicable governmental authorities, (iv) any appropriate surrounding
street improvements, and (v) all site demolition, site clearance, well capping, utility pipeline removal and
relacation, site grading, landscaping, signage, installation of utilities, curb and gutter and any other items
of construction requirad under the Plans and Specitications or any other construction contract or agreement
entered into in connection with the Project.

“In-Balance” shall mean, from time to time, with respect to the Loan, that the following conditions
are all satisfied, as determined by MBI in its sole but reasonable discretion: (i) the unadvanced portion of
the Loan plus the Contingent Required Equity plus the unadvanced portion(s) of the (Mher Available
Sources of Funds plus any other sums deposited with MBI pursuant Section 16,1, is sufficient to pay the
Caosts of Construction and will be available to Borrower 1o pay the Costs of Construction when such costs
become due and payable, and (ii) the Contingent Required Equity expected to be funded w Borrower will
be sufficient to pay the Loan in full on or before its maturity. For purposes of determining if the Loan is
In-Balance, MBI shall use its sole but reasonable judgment 1o determine the timing of when the Contingent
Required Equity and the Other Available Sources of Funds will be advanced and available to Borrower for
the payment of Costs of Construction and for the payment of sums owing under the Loan, including without
limitation whether the conditions that must be satisfied for the funding of the Contingent Required Equily
and the funding of the Other Available Sources of Funds will be satistied within the time frames needed o
pay the Costs of Construction and the sums owing under the Loan when such costs and amounts become
due and pavable,

“Indebtedness™ shall mean all obligations and liabilities of Borrower (o pay money to any Person
(including without limitation all debts, claims and indebtedness) whether primary, secondary, direct,
contingent, fixed or payable, heretofore, now and/or from time to time hereafter owing, due or pavable,
howewver evidenced, created, incurred, acquired or owing and however arising, whether under written or
oral agreement, operation of law, or otherwise. Indebtedness includes, without limiting the generality of
the foregoing, (a) obligations or liabilities of any Person secured by any lien, claim, encumbrance, or
security interest upon property owned by Borrower even though Borrower has not assumed or become
liable for the pavment therefore; and (b) obligations or liabilities created or arising under any lease of real
or personal property or conditional sale or other title retention agreement with respect o property used
andfor acquired by Borrower, even though the rights and remedies of the lessor, seller and/or MBI
thereunder are limited (o repossession of such property,

“Interest Pavment Date™ or “Interest Payment Dates” shall mean the 10" day of each month,
commeneing [March 10]. 2020, through and including the Marturity Date.



“Interest Rate” shall mean the Tax-Fxempt Interest Rate (as defined in this Agreement, as in effect
on the lTssue Datg),

“Interest Reserve Amount” shall mean a principal portion of the Loan equal to the amount
allocared in the Development Budget for the payment of the monthly installments of accrued interest
payable under the terms of the Note.

“Investor Member™ shall mean NEF Assignment Corporation and its permitted successors and
assigns.

“Investor Member's Equity™ shall mean the total amount of equity coniributions Investor
Member shall pay to Borrower to acquire its investor member interest in Barrower, which total shall be in
the amount set forth in the Development Budget, as such amount may be adjusted in accordance with the
Operating Agreement.

“Investor Member®s Initial Equity Payment™ shall mean the initial pavment by the Investor
Member of a portion of the Investor Member Equity in the smount of not less than thal sel forth in the
Development Budget.

“Investor Member's Second Equity Payment” shall mean the second payment by the Investor
Member of a portion of the Investor Member Equity in the amount set forth in the Development Budget, as
such amount may be adjusted in accordance with the Operating Agreement,

“Investor Member’s Third Equity Payment™ shall mean the third payment by the Investor
Member of a portion of the Investor Member Equity in the amount set forth in the Development Budget, as
such amount may be adjusted in accordance with the Operating Agreement.

“Investor Member’s Fourth Equity Payment™ shall mean the fourth payment by the Investor
Member of a portion of the Investor Member Equity in the amount set forth in the Development Budget. as
such amount may be adjusted in accordance with the Operating Agreement.

il

“Issue Date” shall mean . 2020,
“Issuer” shall mean the City of Fort Wayne, Indiana.

“Loan” shall mean the construction loan to be made by Issuer to Borrower pursuant 1o the terms
of this Agreement in a principal amount of Three Million Eight Hundred Fourteen Thousand Seven
Hundred Eighty-Twao and 004100 Dollars (83,814, 782.007 as such loan may be from time to time amended
or modified.

“Loan Document” and “Loan Documents” shall mean individually and collectively. this
Agreement, the Note, Assignment of Capital Contributions, Assignment and Pledge of Member Interest
and Contract Rights, cach Draw Request and all other documents evidencing, securing or entered into in
connection with the Loan or the Bonds as such documents and agreements may be modified or amended
from time 1o time and/or any documents and agreements which replace or restate such documents and
agreements. The Loan Documents and the terms and conditions thereof are herebv incorporated by
reference and made a part of this Agreement.

“LURA" shall mean that certain Regulatory Agreement executed by and among Issuer, MBI and
Borrower in conjunction with the Bonds.
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“Management Agreement” shall mean the Management Agreement between the Borrower and
the Property Manager dated . 20, which agreement provides for the marketing and
management services for the Project by the Prmpcm Manager.

“Managing Member” shall mean McCormick Manager. LLC, an Indiana limited liability
COMPAny.

“Maturity Date” shall have the meaning for such term as delined in the Note.
“MBI1” shall mean Merchants Bank of Indiana or its permitted successors and assigns.
“Members” shall mean collectively, the Managing Member and the Investor Member,

“Minimum Set-Aside Test” shall mean the set-aside test selected by the Borrower pursuant Lo
Section 42(g) of the Code with respect to the pereentage of units in the Praject to be oceupied by tenants
with incomes equal to no more than a certain percentage of area median gross income. The Borrower has
selected the 40/80 Set-Aside Test as the Minimum Set-Aside Test.

“Mold” shall mean meld or any fungus, bacteria, spores or other airborne microbial contaminants
of & tvpe that could pose a risk of any kind 1o human health or the indoar or outdoor environment or could
negalively impact the value of the Project,

“NEF” shall mean NEF Assignment Corporation.

“Net Income’ shall mean, for any period. gross revenues (excluding extraordinary income) less all
operating expenses (including without implied limitation any monthly management lees). determined in
accordance with generally accepted accounting principles. In determining Net Income, real estate taxes,
insurance premiums and any other expenses which are incurred or are payable less frequently than on a
monthly basis shall be annualized and treated as expenses incurred in equal monthly amounts based upon
the amount of the most recent bills and invoices for such items (regardless of whether the same shall have
heen paid or have become due and payvable during such period).

“Non-Contingent Required Equity” shall mean, from time to time. that portion of the Required
Equity for which the conditions set forth in the Operating Agreement for the contribution of such funds to
Borrower have been tully satisficd.

“Note” shall mean that certain Promissory Note of cven date herewith evidencing the Loan,
execuled by Borrower in favor of Issuer and negotiated to MBI in the principal amount of Three Million
Eight Hun(lrmll'nuneen Thousand Seven Hundred Eighty-Two and 00/100 Dollars (53,814, 782.00) as such
promissory note may be modified or amended from time 1o time and/or any promissory note which is a
direct or remote renewal, exlension, restatement or 1"-'.’1}|ﬁ\.,LrT‘IL,r'I1I ot such p]’LﬂTHH‘.\ﬂI‘}- note.

“Qperating Agreement” shall mean the Amended and Restated Operating Agreement, executed
by the Members, as amended from time to time.

“Original Maturity Date” shall mean have the meaning for such terms as set forth in the Note,

“Other Available Sources of Funds” shall mean, from time to time, the HUD Loan and the
$6.683,218 tax exempt seller note (the “TE Seller Note™).

Paying Agent” shall mean the Coniroller of the Issuer.
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“Permitted Encumbrances™ shall mean the len of the HUD Mortgage, the Extended Use
Agreement, the LURA, the Leaschold Mortgage, Assignment, Security Agreement and Fisture Filing {City
Seller Loan 1o Developer), the lien of current real estate taxes not delinguent, easerments, rights ol way and
other restrictions of record, and those liens and encumbrances as shall be approved in writing by MBLin its
sole discretion.

“Person” shall mean any individual, sole proprietorship, partnership, joint venture, trust,
unincorporated organizution, association, corporation, limited liability company, institution, entily. party
or government (whether national, federal. state, county, city, municipal or otherwise, including without
limitation, any instrumentality, division, ageney, body or department thereol).

“Personal Property” shall mean all personal property, appliances, equipment, furniture, fixtures,
fittings, furnishings and landscaping now or hereatter attached to, located at, or placed in the Improvements
or on the Real Estate which will be owned or leased by Borrower or in which Borrower will otherwise
acquire an interest, including without limitation all personal property contemplated by the Plans and
Specifications to be incorporated into the Improvements or on the Real Estate. Personal Property shall
exclude the trade fixtures. inventory, equipment or remavable property of any tenant of the Project.

“Plans and Specifications” shall mean, collectively, the architectural and engingering plans and
specifications relating to the Improvements which shall include without limitation the graphic documents
showing the design, location and dimensions of the Improvements and the written documents designating
the materials. equipment, construction systems, standards and workmanship required in the construction or
rchabilitation and installation of the Improvements, all of which must be acceptable to MBI in its sole but
reasonable discretion.  Plans and Specifications shall include. without limitation, all architectural and
cnginceting plans and specifications relating to any tenant improvements to be incorporated into the
Impravements or on the Real Estate by Borrower pursuant to the terms of any current or future leases lor
all ar any portion of the Project,

“Principal Advance” shall mean any advance of principal on any Bond made pursuant 1o this
Agreement.

“Prohibited Transfer” shall mean an occurrence of any of the following events without the prior
written approval of MBI being first obtained. whether such event is voluntary, involuntary or by operation
af law: (a) Borrower sells, conveys, transfers, assigns, changes the form ol ownership, or disposes of the
Project, or any part thereof, or any interest therein (including without limitation any right to collect any
income therefrom), or agrees so to do: (b) Borrower further morigages, encumbers, collaterally assigns,
pledges or grants a securily interests in any portion of the direct or heneficial interest of Borrower in the
Project, or any part thereof, or any interest therein (including without limitation any right 1o colleet any
income therefrom), or agrees 50 to do: or (¢) any stock, partnership, membership or beneficial interest of
Rorrower is sold, conveved, transferred, collaterally assigned. pledged or encumbered (or a security interest
is granted therein), or there is an agreement so to do. Notwithstanding the foregoing or anything contained
hergin ar in the Loan Documents to the contrary. the following events (each such permitted event is herein
referred to as a “Limited Permitted Transfer™) shall not be deemed to be Prohibited Transfers and shall
not reguire the consent of the MBI (A) the removal, or withdrawal in lien of removal, and replacement of
the Managing Member with an Affiliate of NEF (the “Replacement GP”), in accordance with the terms
and provisions of the Operating Agreement, provided the following condition is satisfied prior to any such
event: (i) the Replacement GP has executed and delivered to MBI a collateral assignment of its managing
member interest in form and substance substantially similar to the Assignment of Member Interest, (B) the
interast of the Investor Member is transferred to an affiliate of NEF (the “Affiliated Replacement ILP7),
in accordance with the terms and provisions of the Operating Agreement and any amendment to the
Operating Agreement, provided that prior to any such transfer the Affiliated Replacement ILP (i) has
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assumed in writing all ol the Investor Member’s obligations under the Operating Agreement for any and
all unpaid portions ol Investor Member's Equity and MBI has been provided a copy of such written
assumption, and (i) the Investor Member has certifizd in writing to MBI that the Affiliated Replacement
IL.P has the Tunds necessary (o pay any and all unpaid portions of the Investor Member's Fquity, if any,
pursuant 1o the tlerms and conditions of the Operating Agreement, and (C) the interests of the Investor
Member is transferred to anvone, including Affiliates of NET ({the “Unrestricted Replacement ILP”), in
accordance with the terms and provisions of the Operating Agreement and any amendment to the Operating
Agreement, provided that prior to any such transfer (1) the Tnvestor Member andfor the AlTiliated
Replacement [LP have paid all of the Investor Member's Equity in accordance with the Operating
Agreement, and (i1} the Unrestricted Replacement [LP has assumed in writing all of the Investor Member’s
obligations under the Operating Agreement and MBI has been provided a copy of such written assumption.
An amendment to the Operating Agreement to effectuate a Limited Permitted Transfer shall not require the
consent of MBI and shall not constitute a Prohibited Transfer.

“Project” shall mean collectively the Real Estate, Improvements and Personal Property.,

“Property Manager” shall mean HOFW Property Management, LLC, an Indiana limited liability
company, in its capacity as management and rental agent for the Project.

“Purchaser” shall mean MBI

“Qualified Basis™ shall mesn the amount of the “eligible basis™ (as defined in Scction 42 of the
Code) in the Project atributable to the units in the Project occupied by Tenants meeting the income
limitations of the Minimum Set-Aside Test and whose rental payments are limited by the provisions of the
Rent Restriction Test,

“Qualificd Investments™ shall mean any of the Tollowing investments which mature (or are
redeemable at the option of MBI} at such time or times as 10 enable disbursements to be made from the
fund in which such investment iz held in accordance with the applicable terms:

[a) Direet obligations of the United States of America, including the Initial
Investment, or obligations the Tull and prompt payment of which is secured by the pledge of the
full faith and credit of the United States of America. provided that the obligation has an interest
accrual period and interest payment dates that provide for timely payvments in amounts sufficient
to meet the payment obligations under this Agreement;

b Mon-callable, non-prepavable obligations of the following federal government
agencies: Federal Home Loan Bank, Federal National Mortgage Association, Federal Home Loan
Mortgage Corporation, Tennessee Valley  Authority, Farm  Credit System,  Washington
Metropalitan Area Transit Authority, United States Import-Export Bank, United States Department
of Housing and Urban Development. Farmers Home Administration, General Services
Administration and United States Maritime Administration, provided the entity maintains a rating
of “Aaa” from a rating agency and provided, further, that the obligation has an interest accrual period
and interest payment dates that provide for timely payments in amounts sufficient to meet the payment
obligations under this Agreement;

the highest category for long-term debt by the rating agency, the interest an which is excluded from
aross income for federal income tax purposes and the full and timely payment of the principal of and
any premium and the interest on which is fully and unconditionally payable from obligations of the
character described in (8) or (b) ghove, provided that the obligation has an inlerest accrual period and

i) Obligations of any state or any political subdivision of any state, which are rated in
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interest payment dates that provide for limely payments in amounts sufficient to meet the payment
obligations under this Agreement; and

id) (1) the following money market funds, so long as they invest solelyv in direct
obligations issued by the LS, Treasury or repurchase agreements backed by those obligations: First
American LS. Treasury Money Market Fund; Wells Targo Advantage 100% Treasury Money
Market Funds; Federated U5, Treasury Cash Reserves (Fund 123); and Federated Trzasury
Obligations Fund (Fund 68); or (2) in the event those funds cease to exist ar no longer have a rating
of the highest category (without regard to gradation within a category) by the Rating Agency. money
market funds conforming o Rule 24-7 of the Federal Investment Company Act of 1940, including any
money market fund the investment advisor of which is the Bondholder or an affiliate of the
Bondholder, (1) whose shares are registered under the Federal Securities Act of 1933 that invest solely
in direct obligations issued by the LS. Treasury and repurchase agreements backed by those
obligations, (i) which have a rating of the highest category {(without regard to gradation within a
category) by the Rating Agency and (1i1) which are acceptable to a rating agency and MBI

“Rebate Amount™ shall mean as of each Computation Date an amount equal to the sum of (i) plus
i1y where:

i) is the excess of
ia) the aggregate amount earned tfrom the date of issuance of the Bonds to such
Computation Date on all nonpurpose investments in which gross proceeds of the Bonds are invested (other
than investments attributable to excess earnings described in this clause (1)) including any gain or deducting
any loss from disposition of nonpurpose investments, over
ik the amount which would have been earned during such period il those nonpurpose
investments (other than amounts attributable to an excess deseribed in this clause (i) bad been invested at
a rate equal to the vield on the Bonds; and
(1) is anv income attributable (o the excess described in this definition.
The foregoing sums shall be determined in accordance with Section 148 of the Code. As used herein, the
terms “gross procesds”, “nonpurpose investments” and “vield” have the meanings assigned to them for
purposes of Section 1481 of the Code.

“Rebate Fund™ shall mean the Rehate Fund created in Section 4.4 of this Agreement.

“Record Date” shall mean for the frst Interest Pavment Date, the [ssue Date, and for months
thereafier, means the fifteenth day of the month preceding any Interest Payment Date,

“Requisite Bondholders™ shall mean the holders 66%:% in aggregate principal amount of Bonds.

“Real Estate” shall have the meaning as defined in the Preliminary Recitals of this Agreement,

“Rent Restriction Test™ shall mean the test pursuant 1o Scetion 42 of the Code whereby the gross
rent charged o wenants of the low-income units of the Project cannot exceed thirly percent ( 30%0) of the
qualifving income levels for the area in which the Project is located.

“Required Equity” shall mean the equity contribution made by Borrower toward the acquisition,

development and construction or rehabilitation of the Project which shall be in an amount equal 1o the
greater of (i) Six Million Cight Hundred Ninety-One Thousand Eight Hundred Seventeen and 00/100
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Dollars (56,851.817.00) or (i1) the amount from time to time by which the total of the Development Budget
(as from time (o time amended with the consent of MBI) exceeds the sum of (A) principal amount of the
Loan, plus (B the total Other Available Sources of Funds, plus (C) the total Deterred Developer Fees.

“Restricted Distribution™ shall mean any of the following: (i) any direct or indirect distribution
of cash or other assets to any Beneficial Owner, including distributions made for the purpose of paving
income or other taxes owed by the Beneficial Owners of Borrower, (ii) any repayment of all or any portion
of # loan to a Beneficial Owner or to any Affiliate of a Beneficial Owner, (iii) any return of capital
contributions to a Beneficial Owner, (iv) any distribution to a Beneficial Owner upon the termination,
liguidation or dissolution of Borrower, or (v) the pavment of any develapment, canstruction, property
management. accounting or other fee to a Beneficial Owner or to any Affiliate of a Beneficial Owner except
to the extent such fee is reasonable in comparizon to the cost of similar services from an independent third
party and 1s specifically provided for in the Development Budget.

“Senior Lender” shall mean Merchants Capital Corpe, an Indiana corporation, and ils successors
andfor assigns,

“Special Record Date” shall mean the dale established by MBI Tor the pavment of defaulted
interes! on the Bonds,

“Supporting Agreement” or “Supporting Agreements” shall mean, individually or collectively,
the Archilect Agreement, the Construction Contract, the Management Agreement, and the Development
Agreement.

“Target Completion Date”™ shall mean [October 1, 2021] which is the date by which the
construction of the Improvemenis shall be substantially completed in strict accordance with the Plans and
Specifications and all of the Personal Property which is contemplated by the Development Budget shall be
purchased and installed,

“Tax Credits” shall mean the aggreeate amount of the low-income housing tax credits available
for the Project in the total annual amount of not less than Six Million Eight Hundred Ninety-Two Thousand
Five Hundred Six and 00100 Dollars (56,892 306.00) per annum which shall be available o the Project by
the Authority pursuant 1o its 2019 State of Indiana Housing Credit Qualified Allocation Plan under Section

2 of the Code and the regulations applicable thereto,

“Tax-Exempt Interest Rate” shall mean the Applicable Rate as defined in the Note.

“Termination Date” shall mean that date which is sixty (607 days afler the elfective date of this
Agresment.

“Unsatisfactory Work™ shall mean any portion of the construction or rehabilitation of the
Improvements which the Construction Consultant or MBI determines has not been completed (1) in a good
and workmanlike manner, (i) in substantial conformity with the Plans and Specifications. (iii) in
accordance with all applicable laws, or (iv) in & manner consistent with sound design principles and/or
sound construction practices.

“Wetland(s)" shall have the meaning aseribed in 33 CF.R. §328.3, as hercinafter amended, ar
defined by any other federal, state or local statute, law, ordinance, code, rule, regulation, order or decree
regulating, relating Lo, or imposing liability or standards of conduct concerning any such Wetlands, as now
or al any lime hereafter in effect.
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Section [ 2 Accounting Terms and Determinations.  All accounting caleulations and reports
shall be prepared, and all accounting terms shall be construed, in sccordance with generally accepled
accounting principlas tor financial accounting purposes, as in effect from time (o lime, unless otherwise
hereinafter specified.

Section 1.3 Lniform Commercial Code Terms. To the fullest extent reasonably possible, all
terms defined herein shall be construed to be complementary with any of the meanings set forth and ascribed
to such terms in the Uniform Commercial Code as from time to time adopted in the State(s) in which the

Frojeet is located and, if different, in which Borrower is organized.

Section 1.4 lerms Cenerally. The definitions of terms herein shall apply equally to the
singular and plural Torms of the terms defined. Whenever the context may require, any pronoun shall
include the corresponding masculine, feminine and neuter forms. The words “include”, “includes” and
“Including™ shall be deemed to be followed by the phrase “without limitation”™. The word “will™ shall be
consirued to have the same meaning and effect as the word “shall”. Unless the context requires otherwise
{a) any definition of or reference to any agreement, instrument or other document herein shall be construed
as referring 1o such sgreement, instrument or other document as from time to time modified, amendad or
restated (subject 1o any restrictions on such madifications set forth herein), () any reterence herein to any
person or entily shall be construed to include such person’s or entities successors and assigns, (¢} the words
“hergin”, “hereol™ and “hereunder”, and words of similar import, shall be construed to reler o this
Agreement in its entirety and not to any particular provision hereof, (i) all relerences herein 1o Paragraphs,
Articles, Sections, and Exhibits shall be construed to refer to Paragraphs, Articles and Sections of, and
Exhibils 1o, this Agreement. (¢) the words “asset™ and “property” shall be construed o have the same
meaning and efTect and 10 refer to any and all tangible and intangible assets and properties, including cash,
securities, accounts and contract rights and (f) whenever this Agreement provides that any consent or
apprivval will not be “unreasonably withheld™ or words of like import, the same shall be deemed (o include
within its meaning that such consent or approval will not be unreasonably delayed or conditioned,

Section 1.5 Exhibits. The Exhibits attuched 1o this Agreement are by reference made a parl of
this Agreement.

ARTICLE 1L
AUTHORIZATION, ISSUANCE, EXECUTION AND PURCHASE OF BONDS

Segtion 2.1 Authorized Amount of Bonds. No Bonds may be issued under the provisions of
this Apreement except in accordance with this Article. The principal amount of the Bonds (other than Bonds
issued in substitution therefor pursuant to Section 2.8 hereof) that may be issued is hereby expressly limited
to Three Million Fight Hundred Fourteen Thousand Seven Hundred Eighty-Twoe and 004100 Daollars
(53,814, 782.00).

Section 2.2 Issuance and Purchase of Bonds. The Bonds shall be designated “City of Fort
Wayne, Indiana Multifamily Housing Revenue Bonds of 2020 (McCormick Place Apartments).” The
Bonds shall be originally issuable in fully registered form without coupons in denominations of $100,000
and any $1 integral multiples in cxcess thereof and shall be letiered and numbered R-1 and upward. Interest
on any Bonds shall be paid to the owners of such Bonds (determined as of the close of business of the
Record Date next preceding each Interest Payment Date) at the registered addresses of such owners as they
shall appear on the registration books of the Issuer notwithstanding the cancellation of any such Bonds upon
any exchange or transter thereol subsequent to the Record Date and prior to such Interest Payment Date,
except that, if and to the extent that there shall be a default in the payment of the interest due on such Interest
Payment Date, such defaulied interest shall be paid to the owners in whose name any such Bonds (or any
Bond issued upen transfer or exchange thereol) are registered at the close of business of the Special Record
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Date next preceding the date of payment of such defaulted interest. Payment of interest to all Bondholders
shall be hy check drawn on the main office of the Paving Agent and mailed to such Bondholder to the
registered owner thereof as shown on the registration books of the [ssuer or, if prior written instructions
have been provided to the [ssuer and the Borrower, by wire transter of immediately available funds on the
interest payment date. If the payment date occurs on a date when financial institutions are not open for
business, the wire transfer shall be made on the next succeeding business day. The Bonds shall be dated as
of the date of their delivery. Interest shall be computad on the basis of a 360-day vear applied to the actual
number of days in each interest payment period. The interest on the Bonds shall be pavable commencing
on the first day of the first calendar month following the tirst Principal Advance and continuing on the first
day of cach calendar month thersafter, through and including the Original Maturity Date or until the total
sum of all Principal Advances is paid in full and the Borrower has made its final draw request under this
Agreement and has filed the Certificate of Substantial Completion for the Project as described in Section
15.3 of this Agreement. Each Principal Advance of the Bonds shall bear interest at the Interest Rate fram
the date of such Principal Advance: provided, however, that if, as shown by the records of MBI, interest aon
the Bonds shall be in default, then the Bonds shall bear interest at the Default Rate (as defined in the Note)
from the date of such default until it is cured. Bonds issued in exchange for Bonds surrendered for transfer
or exchange shall bear interest from the date to which interest has been paid in full on the Bonds or. If no
interest has been paid on the Bonds, interest will accrue on each Principal Advance from the date of sach
Principal Advance.

The Bonds shall mature on the Marturity Date.

Section 2.3 Purchase, Sale and Delivery of Bonds.  On the basis of the representations,
warranties and agreements contained hercin, but subject to the terms and conditions herein set forth, MBI
shall purchase the Bonds (rom the Issuer at a purchase price equal to 100% of the amount from time to time
drawn on the Bonds, MBI agrees to purchase the Bonds on a draw basis as conditions precedent set forth
in this Agreement lor each draw on the Loan are satistiad.

The Issuer shall deliver the Bonds to the order of MBI for the account of MBI against payment of
the purchase price therefor by wire transfer payable in immediately available funds (the “Closing™) at the
office of Krieg DeVaull LLP on 2020 (the “Closing Date™).

The Issuer {in reliance on the MBI's representations with regard 1o (a) below) and the Borrower
acknowledge in connection with the purchase and sale of the Bonds, the offering of the Bonds for sale and
the discussions and negotiations relating to the terms of the Bonds pursuant to and as set forth in this
Agreement that {a) MBI has acted at arm’s length, is acting solely as principal for its own account and is
not agent of or advisor (including, without limitation, & Municipal Advisor (as such term is detined in
Section 973(e) of the Dodd-Frank Wall Street Reform and Consumer Protection Act)) and owes no
fiduciary duty to. the Issuer, the Borrower or any other person. (b) MBI's duties and obligations 1o the
Issuer and the Borrower shall be limited to those contractual duties and obligations set forth in this
Agreement and those preseribed by applicable law, {¢) MBI may have interests that differ from those of the
lssuer and the Borrower and (d) the Issuer and the Borrower have consulted their lezal and financial
advisors to the extent they deemed appropriate in connection with the oftering and sale of the Honds. The
Issuer and the Borrower further acknowledze and agree that each is responsible for making its respeciive
judgment with respect to the offering and sale of the Bonds and the process leading thereto. The lssuer and
the Borrower agree that they will not claim that MBI acted as a Municipal Advisor to the lssuer or the
Borrower or rendered advisary services of any nature or respect, or owes a fiduciary or similar duty to the
Issuer or the Borrower, in connection with the offering or sale of the Bonds or the process leading thereto.

Section 2.4 Pavment on Bonds. The principal of and interest on the Bonds shall be payable in
any coin or currency of the United States of America which, at the respective dates of paymen! thereof, is
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legal tender for the payment of public and private debts, The fnal payments on the Bonds shall be payable
at the principal corporate office of the Bondholder, All other payments on the Bonds shall be made to the
person appearing on the Bond registration books of the Issuer as the registered owner olthe Bonds by check
mailed (o the registered owner thereol as shown on the registration books of the 1ssuer or, i7 prior writlen
instructions have been provided to the Issuer and the Borrower, by wire transler of immediately available
funds on the interest payment date, If the pavment dile occurs on a date when linancial instituions are not
open for business, the wire transfer shall be made on the nest succeeding business day.

Section 2.5 Execution: Limited Obligation. The Bonds shall be executed on behall of the
[ssuer with the manual or tacsimile signature of its Mayvor and attested with the manual or Tsesimile
signature of its Clerk and shall have impressed or printed thereon the corporate seal ol the lssuer. Such
facsimiles shall have the same torce and effect as if such officer had manually signed each of the Bonds, 1T
any officer whose signature or facsimile signature shall appear on the Bonds shall cease to be such officer
hefore the delivery of such Bonds, such signature or such tacsimile shall, nevertheless, be valid and

The Bonds, and the interest payable thereon, do not and shall not represent or constitute a debt
of the Issuer, the State of Indiana or any political subdivision or taxing authority thereof within the
meaning of the provisions of the constitution or statutes of the State of Indiana or a pledge of the faith
and credit of the lssuer, the Siate of Indiana or any political subdivision or taxing authority thereof.
The Bonds, as to both prineipal and interest, are not an obligation or liability of the State of Indiana,
or of any political subdivision or taxing authority thereof, but are a special and limited obligation of
the Issuer and are pavable solely and only from the Collateral, consisting of funds and accounts held
under this Agreement and payments to be made on the Note issued under this Agreement pledged
and assigned for their payment in accordance with this Agreement. Neither the faith and credit nor
the taxing power of the Issuer, the State of Indiana or any political subdivision or taxing authority
thereof is pledged to the payment of the principal of or premium, if any, or interest on the Bonds.
The Bonds do not grant the owners or holders thereof any right to have the Issuer, the State of
Indiana or its General Assembly, or any political subdivision or taxing authority of the State of
Indiana, levy any taxes or appropriate any funds for the payment of the principal of or premium, if
any, or interest on the Bonds. No covenant or agreement contained in the Bonds or this Agreement
shall be deemed to be a covenant or agreement of the Economic Development Commission, the lssuer
or of any member, director, officer, agent, attorney or emplovee of the Economic Development
Commission or the Issuer in his or her individoal capacity, and neither the Economic Development
Commission, the Issuer nor any member, director, officer, agent, attorney or employee of the
Feonomic Development Commission or the Issuer executing the Bonds shall be liable personally on
the Bonds or be subjeet to any personal liability or accountability by reason of the issuance of the
Bonds.

Section 2.6 Authentication. No Bond shall be valid or obligatory for any purpose or entitled
1o any security or benetfit under this Agreement unless and until the certificate of authentication on =ueh
Rond substantially in the form set forth in Exhibit D hereto shall have been duly executed by the City Clerk
of the lssuer, and such executed certificate of the City Clerk of the Issuer upon any such Bond shall be
conclusive evidence that such Bond has been authenticated and delivered under this Agreement. The City
Clerk of the 1ssucr’s certificate of authentication on any Bond shall be deemed 10 have been executed by it
if signed by an autharized officer of the City Clerk of the Issuer, but it shall not be necessary that the same
officer sign the certificate of authentication on all of the Bonds issued hereunder.

Section 2.7 Form of Bonds. The Bonds and the City Clerk of the lssuer’s certificate of
authentication 1o be endorsed thereon shall be substantially in the forms set forth in Exhibit D hereto, with
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such appropriate variations, omissions and insertions as are permitted or requirad by this Agreement or
deemed necessary by the Mavor and City Clerk of the Issuer.

Section 2.8 Delivery of Bonds. Upon the execution and delivery of this Agreement. the [ssuer
shall execute and deliver to MBI the Bonds in the maximum aggregate stated principal drawing amount of
Three Million Eight Hundred Fourteen Thousand Seven Hundred Eighty-Two and 007100 Dollars
(53,814,782.00), The City Clerk of the Issuer shall authenticate such Bonds and deliver them to MBI, as
purchaser thereol, upon receipt of:

{a) A copy, duly certified by the City Clerk of the Issuer, of the ordinance adopted and
approved by the lssuer authorizing the execution and delivery of the Loan Documents and this
Agreement and the issuance of the Bonds;

ib) Executed counterparts of the Loan Documents and this Agreement;

ic) The Note in the principal amount equal to the principal amount of the Bonds, duly
executed by the Borrower and endorsed by the [ssuer to the order of the Bondholder; and

id) A written request of the Borrower requesting the Issuer to authenticate, or cause Lo
be authenticated, and deliver the Bonds in the stated principal amount of Three Million Eight
Hundred Fourteen Thousand Seven Hundred Eighty-Two and 007100 Dollars (53,514, 782,000, of
which $50,001.00 shall be paid over to the Issuer and deposited to the credit of various Funds as
provided under Section 3.1 hereot.

Section 2.9 Mutilated, Lost, Stolen or Destroved Bonds, If any Bond is mutilated, lost stelen
ar destroved. the Issuer may execute and the City Clerk of the Issuer may authenticate a new Bond of like
date, maturity and denomination as that mutilated, lost. stolen or destroyed: provided that, in the cass of
any mutilated Bond, such mutilated Bond shall first be surrendered 1o the Issuer, and in the case of any lost,
stolen or destroyed Bond, there shall be first furnished to the City Clerk of the Issuer evidence of such loss.
theft or destruction satisfactary to MBI, together with indemnity satisfactory to it

If any such Bond shall have matured. instead of issuing a duplicate Bond, the Issuer may pay the same
without surrender thereols provided, however, that in the case ol a lost, stolen or destroyed Bond. there
shall be first furnished 1o the City Clerk of the Issuer evidence of such loss, theft or destruction satistactory
to the City Clerk of the Issuer, together with indemnity satisfactory to it. The Issuer may charge the holder
or owner of such Bond with its reasonable fees and ¢xpenses in this connection. Any Bond issued pursuant
to this Section 2.9 shall be deemed part of the original series of Bonds in respect of which it was issued and
an original additonal contractual obligation of the Issuer,

Section 2,10 Registration and Exchange of Bonds: Persons Treated as Owners. The Issuer shall
cause books for the registration and for the transfer of the Bonds as provided in this Agreement 1o be kept
by the City Clerk of the Issuer, which is hereby constituted and appointed the registrar of the Issuer (the
“Registrar™). Upon surrender for transfer of any fully registered Bond at the oftice of the City Clerk of the
Issuer, duly endorsed by, or accompanied by a written instrument or instruments of transfer in form
satisfactory 1o the City Clerk of the Issuer, and duly executed by the registered owner or his attorney duly
authorized in writing, the lssuer shall execute and the City Clerk of the Issuer shall authenticate and deliver
in the name of the transferee or transferses a new fully registered Bond or Bonds ol the same series and
maturity for a like aggregate principal amount. The exccution by the [ssuer of any fully registered Bond
without coupons of any denomination shall constitute full and due authorization of such denomination, and
the City Clerk of the Issuer shall thereby be authorized to authenticate and deliver such registered Bond. The
City Clerk of the Issuer shall not be required to transfer or exchange any fully registered Bond during the
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period between the Record Dale and any Interest Payment Date of such Bond, nor te transfer or exchange
any Bond after the mailing of notice calling such Bond for redemption has been made. nor during a period
of 15 days next preceding mailing of a notice of redemption of any Bonds.

The City Clerk of the Issuer shall be under no obligation 1o transfer any Bond until the 1ssuer has
been provided (i) a satisfactory opinion of counsel that the sale or transler will not violate the 1933 Act, the
Securitizs Exchange Act of 1934, as amended, or the Investment Company Act of 1940, as amended, or
regulations issued pursuant to such Acts, or (i) a no-action letter of the stafl ol the Securities and Exchange
Commission that the staft will recommend that no action be taken with respect to such sale or ransler, or
(111} a certificate stating that the transferor reasonably beligves thal the transleree is a “Qualified Institutional
Buver™ within the meaning of Section (a) of Rule 1444 ("Rule 144A™) promulgated by the Securities and
Exchange Commission pursuant to the 1933 Act and that the transferor informed the transleree of the
transter restrictions applicable to the Bonds and that the transferor may be relying upon Rule 1444 with
respect to the transfer of the Bonds.

If ownership of the Bond is transterred prior to MBI having made all Principal Advances
contemplated under this Agreement, the transterse shall take ownership subject to the obligation to make
additional Principal Advances until the maximum Three Million Eight Hundred Fourteen Thousand Seven
Hundred Fighty-Two and 00100 Dollars (53,8 14,782,000 of purchase price has been advanced or until the
Borrower makes its final draw request under this Agreement and files the completion certificate for the
Project, as deseribed in Section 4.3(b) of this Agreement,

As toany fully registered Bond, the person in whose name the same shall be registered shall be
deemed and regarded as the absolute owner thereol for all purposes, and payment of principal or interest
thereon shall be made only to or upon the order of the registered owner thereof or its legal representative,
but such registration may be changed as hereinabove provided. All such payments shall be valid and
effectual to satisfy and discharge the liability upon such Bond to the extent of the sum or sums so paid.

Section 211 Indemnification. The Borrower will indemnify and hold harmless the Purchaser
and the Issuer and each person, it any, who controls the Purchaser and the Issuer within the meaning of the
Securitics Act of 1933, as amended, and the Securities Exchange Act of 1934, as amended. from and against
any and all losses, claims, damages, expenses or liabilities. joint or several, to which they or any of them
may hecome subject under the Securitics Act of 1933, as amended, and the Securitics Exchange Act of
1934, as amended, or under any other statute or at common law or otherwise, or pursuant 1o a breach of
contract by the Borrower or an intentional, negligent or reckless untruthful representation by the Borrower
and, except as hereinafter provided, will reimburse the Purchaser, the Issuer and cach such controlling
person, if any. for any legal or other fees and expenses reasonably incurred by them or any of them in
connection with investigating or defending any actions whether or not resulting in any liability. insofar as
such lnsses, claims, damages, expenses, liahilities or actions against the Issuer or the Purchaser, arise oul
of or are based upen any untrue or alleged untrue statement of & material fact concerning the Borrower or
the Project or arise out of or are based upon the omission or alleged omission to state a material facl
concerning the Borrower or the Project required to be stated or necessary in order to make the stalements
not misleading. Promptly afler receipt by the Purchaser, the lssuer or any such contralling person of notice
of the commencement of any action in respect of which indemnity may be sought against the Borrower
under this Section, such person will notily the Borrower in writing of the commencement thereof. The
Purchaser, the Issuer or any such controlling person shall have the right 1o employ separate counsel in any
such action and 1o participate in the defense thereof, This indemnity agreement will be in addition to any
liability which the Borrower may otherwise have,

The Borrower also agrees to notify the Purchaser and the Issuer promptly of the assertion against
it or any of its officers, directors, employvees or agents of any claim or the commencement of any action or
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proceeding arising from any act or omission of the Borrower, including its independent contractors,
consultants, and legal counsel, or any of i1s agents. servants, partners or emplovees. No party shall be liable
L indemnily any person for any settlement of any aforementioned action effected without the consent of
the indemnilving party.

The indemnities contained herein shall survive the Closing under this Agreement and any
investigation made by or on behall ol the Purchaser or any person who controls any of such parties of any
matters deseribed in or related to the transactions contemplated hereby and by the Bond Ordinance and any
Loan Documents.

ARTICLE TIIL.
APPLICATION OF BOND PROCEEDS

Section 3.1 Deposit of Funds. [n accordance with Article I'V hereof, on the Issue Date, MBI
shall deposit the initial Principal Advance of the purchase price for the Bonds, which shall be an amount in
excess of $30.000 as follows: MBI shall deposit 80.00 of the initial Principal Advance into the Costs of
Issuance Account of the Construction Fund and §[ of the initial Principal Advance into the
Construction Aceount of the Construction Fund for the Project.

Thereafier, as the Borrower makes requests for disbursements to pay Costs of Consiruction from
the Construction Account of the Construction Fund, upon approval of each request for disbursement from
the Borrower, MBI shall. subject to the terms and conditions in this Agreement, make additional Principal
Advances in amounts and at such times as are required to Tully Tund the Costs of Construction, up to the
maximum tolal Principal Advance amount{being the total purchase price of the Bonds), and MBI shall
deposit said funds into the Construction Account. MBI has no duty to confirm that the requirements tor
zach Principal Advance have been satisfied. Upon receipt of each Principal Advance MBI shall make a
notation on its hooks and records of such Principal Advance. The books and records of MBI shall be
determinative of the amounts so advanced,

I'hroughout the term of the Bonds, all Principal Advances of Bond proceeds shall be allocated for
tracing purposes to the Cost of Issuance Aceount of the Construction Fund or the Construction Account of
the Construction Fund.

Notwithstanding anything else in this Agreement or the Loan Documents. the proceeds of the
Bonds shall be used exclusively to pay costs that (i) are (A) capital expenditures (as defined in Section
1.150-1{&) of the Cade’s regulations ) and (B) not made for the acquisition of existing property, to the extent
prohibited in Section 147(d) of the Code. and (i) are made exclusively with respect to a “qualified
residential rental project” within the meaning of Section 142(d) of the Code and that for the greatest number
of buildings the proceeds of the Bonds shall be deemed allocated on & pro rata basis to each building in the
Project and the land on which it is located so that each building and the land on which it is located will have
been Mnanced fifty percent (30%) or more by the proceeds of the Bonds and the TE Seller Note collectively
for the purpose of complying with Section 42(h){4)(B) of the Code; provided. however, the foregoing
representation, covenant and warranty is made for the benefit of the Borrower and its members and neither
MBI nor the Issuer shall have any abligation to enforce this covenant nor shall they incur any liability to
any person, including without limitation, the Borrower, the members of the Borrower, any other affiliate of
the Borrower or the holders of the Bonds for any failure to meet the intent expressed in the foregoing
representation, covenant and warranty; and provided further, failure to comply with this representation,
covenant and warranty shall not constitute a default or Event of Default under this Agreement.
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ARTICLE IV.
REVENUE AND FUNDS

Section 4.1 Source of Pavment of Bonds, The Bonds herein authorized and all payments to be
made by the Issuer hereunder are not general obligations of the [ssuer but are special and limited obligations
payable solely from the Collateral as authorized by the Act and as provided herein. No covenant or
agreement contained in the Bonds or this Agreement shall be deemed to be a covenant or agreement of the
Issuer ar of any member, director, ofTicer, agent, attorney or employee of the lssuer in his or her individual
capacity, and neither the Issuer nor any member, director, officer, agent. attorney or employee of the Issuer
executing the Bonds shall be liable personally on the Bonds or be subject to any personal lisbility or
accountability by reason of the issuance of the Bonds.

Section 4.2 Bond Fund. MBI shall establish and maintain, so long as any of the Bonds are
outstanding, a separate fund 1o be known as the “Bond Fund.”™  There shall be deposited into the Bond
Fund, as and when received, (a) all payments received pursuant to the Note, respectively; (b) all peyments
specified in this Agreement, unless this Agreement provides for those payments to be made 1o another
pavee: (o) any amount remaining in the Construction Fund to be transferred to the Bond Fund pursuant 1o
this Agreement upon completion of the Project, and any amount remaining in the Construction Fund to be
transferred to the Bond Fund pursuant to this Agreement upon acceleration of the maturity of the Bonds:
{d) all interest and other income derived from investments of Bond Fund moneys as provided herein; and
{e)all other moneys received by MBI under and pursuant to any of the provisions of the Loan Documents
which are required. or which are accompanied by directions that such moneys are to be paid. into the Bond
Fund, The lssuer hereby covenants and agrees thal, so long as any of the Bonds issued hereunder are
outstanding. it will deposit, or cause to be paid to MBI for deposit into the Bond Fund, all revenues derived
from the Note and the Loan Documents, promptly to meet and pay the principal of and premium, if any,
and interest on the Bonds as the same become due and pavable. Nothing herein should be construed as
requiring the Issuer 1o deposit or cause to be paid to MBI for deposit into the Bond Fund money from any
source other than receipts derived from the Note, and the Loan Documents.

Monevs in the Bond Principal and Interest Account shall first be used by MBI to pay interest on
the Bonds as it becomes due. MBI shall transmit such funds 1o the Payving Agent for the Bonds in sufficient
time to ensure that such payment will be made as it becomes due. Money deposited in the Bond Principal
and [tuerest Account r"nr the pa}'mem of pm'menh apcuii‘cd in the Loan Documents, m}-cr than principal

pa}ee.

Money remaining in the Bond Principal and Interest Account afier cach principal and interest
payment and aller payment of other amounts specified under the Loan Documents shall remain in said
account until the next Interest Payment Date.

Section 4.3 Construction Fund. The Issuer shall establish with MBI a separate Tund to be
known as the “Construction Fund™, to the credit of which the deposits are to be made as required by Section
3.1 hereof. The Construction Fund shall consist of the Construction Account and the Costs of Issuance
Agcount.

(a) On the Issue Date, 50.00 of the proceeds of the initial Principal Advance of the
Ronds shall be deposited in the Costs of Issuance Account of the Construction Fund and the
remaining proceeds of the initial Principal Advance in the amount ot 5| ] of the Bonds

shall be -:Iepumed into the Construction Account as described in Article 111 hereof.
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(b When received in connection with any subscquent Principal Advance, the proceeds
of the Bonds shall be deposited in the applicable sub-account of the Construction Account of the
Construction Fund, as described in Article 111 hereof.

Amounts on deposit in the Construction Account and the Costs of [ssuance Account shall be paid
nut fram time to time by MBI 1o or upon the order of the Borrower to pay, or as reimbursement to
the Borrower for its payment of), the Costs of Construction and Bond Issuance Costs for the Project
within two Business Days of receipt by MBI of the written request in the form attached hereto as
Exhibit E signad by the Authorized Representative of the Borrower and approved In writing by
MBI

(1) stating that the costs of an aggregate amount set forth in such written
request have been made or incurred and were necessary for the acquisition,
canstruction, equipping or installation of the Projeet and were made or incurred in
accordance with the construction contracts, plans and specifications, or purchase
contracts therefor then in elTect or that the amounts set forth in such written request are
for allowable Costs of Construction of the Project:

(2) stating that the amount paid or 1o be paid, as set forth in such written
request, is reasonable and represents & part of the amount payable for the Costs of
Construction of the Project. and that such payment was not paid in advanee of the time,
if any, fixed for payvment and was made in accordance with the terms of any contracts
applicable thereto and in accordance with usual and customary practice under existing
conditions;

(3) stating that no part of said costs was included in any written request
previously filed with MBI under the provisions hereol;

(4) stating that such costs are appropriate for the expenditure of proceeds of
the Bonds under the Act; and

MBI shall rely fully on any such written request delivered pursuant to this Section 4.3(a) and shall not be
required to make any investigation in connection therewith.

ic) The Borrower shall deliver to the lssuer and the Bondholders within 30 days of
completion of the Project a certificate of the Authorized Representative of the Borrower:

(1) stating the date that the Project was completed; and

(i) stating that it has made such investigalion of such sources of information
as are deemed by him to be necessary, including pertinent records of the [ssuer, and that it
i of the opinion that the Praject has been fully paid for. and that no claim or claims exist
against the Borrower or the [ssuer or against the properties of either oul ol which a lien
hased on furnishing labor ar material for the Project exists or might ripen: provided,
nowever, that there may be excepted from the foregoing statermnent any claim or claims out
of which a lien exists or might ripen if the Borrower inlends to contest such claim or claims.
in which event such claim or claims shall be described: provided. further. however, that it
shall be stated that funds are on deposit in the Construction Account sufficient to make
pavment of the full amount which might in any event be payahle in order to satisty such
claim or claims.
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If such cerlificate shall state that there is a claim or ¢laims in controversy which create or might
ripen into a lien, there shall be filed with the Issuer and the Bondholders a certificate of the Borrower when
and as such c¢laim or claims shall have been fully paid.

If, afier payment by MBI of all orders theretofore tendered o MBI under the provisions of
subparagraph (a) of this Section 4.3 and after receipt of the statement mentioned in subparagraph (b){i} and
(i) of this Section 4.3, there shall remain any balance of moneys in the Construction Fund, MBI shall
transfer all moneys then in the Construction Fund (except any disputed claims described in the completion
certificate required in Section 4.3(h) hereof) to the Bond Fund, MBI, as dirceted in writing by the [ssuer al
the request of the Borrower, shall use any amount transferred to the Bond Fund to prepay the Note and
thereby redeem all or a portion of the Bonds. at the earliest redemption date.

Seclion 4.4 Rebate Fund., Any provision hereof 1o the contrary notwithstanding, amounts
credited 1o the Rebate Fund shall be free and clear of uny lien hereunder.

Within five days after cach Computation Date, the Barrower, or an independent accounting firm or
other firm knowledgeable with regard to the computation of the Rebate Amount engaged by the Bormower,
shall caleulate the Rebate Amount as of that Computation Diate and provide the results of such caleulations
to the [ssuer and MBI If the amount then on deposit in the sccount in the Rebate Fund is in excess ol the
Rebate Amount, MBI shall forthwith pay that excess amount to the Borrower. If the amount then on deposit
in the applicable account in the Rebate Fund is less than the Rebate Amount, the Borrower shall. within
five days afler receipt of the aforesaid notice from MBI, pay to MBI for deposit in the Rebate Tund an
amount sufTicient to cause the applicable sccount 1o contain an amount equal to the Rebate Amount. Within
30 days afier the initial Computation Date, and every Computation Date thereafter, upon written direction
from the Borrower, MBI, acting on behalf of the Issuer, shall pay to the United States in accordance with
Section 148(1) of the Code from the moaneys then on deposit in the Rebate Fund an amount equal to 90%
{or such greater percentage not in excess of 100% as the Borrower may direct MBI to pay) of the Rebate
Amount as of such Computation Date. Within 60 days after the pavment in full of all outstanding Bonds.
upon written direction from the Borrower, MBI shall pay to the United States in accordance with Section
148(1 of the Code from the moneys then on deposit in the Rebate Fund an amount equal o 100% of the
Rebate Amount as of such final Computation Date and any moneys remaining in the Rebate Fund following
such payment shall be paid to the Borrower as described herein.

The Issuer and MBI shall be entitled to relv on the calculations mude pursuant to this Section and
shall not be responsible for any loss or damage resulting fram any action taken or omitted to be taken in
reliance upon those calculations,

MBI shall keep such records of the computations made and provided by the Borrower pursuant to
this Section as are required under Section 148(f) of the Code,

MBI shall keep and make available to the Borrower such records concerning the investments of the
aross proceeids of the Bonds and the investments of earnings from those investmenls as may be requested
by the Borrower in order to enable the Borrower to make the aloresaid computations as are required under
Section 148(F) of the Code,

Notwithstanding the foregoing, the computations and payments of Rebate Amounts referred to in
this Section and Section 3.8 of this Agreement need not be made to the extent that neither the Issuer nor the
Borrower will thereby fail to comply with any requirements of Section 148(1) of the Code based on an
Opinion of Bond Counsel,
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Section 4.5 Funds Investment. Moneys on deposit in the Funds established in this Article [V
hersot shall be invested as provided in Section 6.8 hereot,

ARTICLE V.
REDEMPTION OF BONDS BEFORE MATURITY

Section 5.1 Redemption Dates and Prices.

ia) The Bonds are subject to optional redemption by the Tssuer, prior to maturity, at
the option of the Borrower, on any date on or after the Completion Date, in whole or in part. in
such order of maturity as the Borrower shall direet and by lot within maturities, at face value,
without premium, plus acerued interest to the date fixed for redemption.

b} Redemption Price. In accordance with the terms ol this Agreement, the Bonds
miy be redeemed at any time prior 1o maturily at T00% of par and without & premium,

Section 3.2 MNotice of Redemption. In the case of an optional redemption of Bonds pursuant
to Section 5.1 hereof, notice ol the call Tor any such redemption identifving the Bonds, or portions of Bonds.
to be redeemed shall (unless waived by the registered owners of the Bonds to be redeemed) be given by
mailing a copy of the redemption notice by Nirst elass mail not less than 30 dayvs nor more than 60 days prior
to the date Axed for redemption w the registered owner of each Bond to be redeemed at the address shown
on the registraiion books. Such notice of redemption shall specify any applicable CUSIF number and. In
the event ol a partial redemption, the Bond numbers and called amounts of each Bond. the redemption date,
redemption price, interest rate, maturity date and the name and address of the lssuer and the Paving Ageni:
provided, however, that failure to give such notice by mailing, or any defect therein, with respect 1o any
such Bond shall not affect the validity of any proceedings for the redemption of other Bonds. Notices of
eptional redemption provided hereunder must be unconditional,

O and after the redemption date specified in the aforesaid notice, such Bonds, or portions thereof,
thus called shall not bear interest, shall no longer be protected by this Agreement and shall not be deemed
to be outstanding under the provisions of this Agreement, and the holders thercof shall have the right only
o receive the redemption price thereof plus seerued interest thereon to the date fixed for redemption.

Section 3.3 Cancellation. All Bonds which have been redeemed in whole shall be canceled
and cremated or otherwise destroyed by MBI and shall not be reissued. and a counterpart of the certificate
of cremation or other destruction evidencing such cremation or other destruction shall be furnished by MBI
to the Issuer and the Borrower,

Section 3.4 Redemption Payments. Prior to the date fixed for redemption, funds shall be
deposited with MBI to pay, and MBI is hereby authorized and directed to apply such funds 1o the payment
of. the Bonds or portions thereol called, together with acerued interest thereon to the redemption date. Upon
the giving of notice {unless waived as set forth above) and the deposit of Tunds for redemption, interest on
the Bonds thus called shall no longer accrue after the date fixed for redemption, No payment shall be made
by the Paving Agent upon any Bond until such Bond shall have been delivered for payment or cancellation
or MBI shall have received the items required by Section 2.8 hereof with respect to any mutilated, lost,
slalen or destroved Bond.

Section 5.5 Partial Redemption of Bonds. [f fewer than all of the Bonds at the time outstanding
are to be called for redemption, the maturities of Bonds or portions thereof to be redeemed shall be selected
by the lssuer at the direction of the Borrower. If fewer than all of the Bonds within a maturity are 1o be
redeemed. the lssuer shall select by lot (meaning also random selection by computer) in such manner as the
lssuer, in its discretion, may determine. the Bonds or portions of Bonds within such maturity that shall be
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redeemed. The Issuer shall call Tor redemption in accordance with the foregoing provisions as many Bonds
or portions thereol as will, as nearly as practicable, exhavst the moneys available therefor. Particular Bonds
or portions thereol shall be redecmed only in amounts such that the Bonds remaining outstanding thereafter
will be in the minimum principal amount of $100.000 and any $1 integral multiples in excess thereof.

If less than the entire principal amount of any registered Bond then outstanding is called for optional
redemption pursuant to Section 5.1, then. upon notice of redemption given as provided in Section 5.2 hereof,
the awner of such registered Bond shall Terthwith surrender such Bond to the Paying Agent in exchange
for (a) pavment of the redemption price and acerued interest on the principal amount called for redemption
and {h) a new Bond or Bonds of like series in an aggregate principal amount equal to the unredeemed
halance of the principal amount of such registered Bond, which shall be issued without charge therefor.
The hooks and records of MBI shall be determinative of the amounts so redeemed.

ARTICLE V1.
GENERAL COVENANTS

Section 6.1 Pavment of Principal and Interest, The lssuer covenants that it will prompily pay
the principal of and premium, if any, and interest on every Bond issued under this Agreement at the place,
on the dates and in the manner provided herein and in the Bonds according to the true intent and meaning
thereol. I'he principal of and interest and premium, il any, on the Bonds are pavable solely and only from
the Collateral, consisting of funds and accounts held under this Agreement and the payments to be made
on the Note which payments are hereby specifically pledged and assigned to the payment thereof in the
manner and to the extent herein specified. and nothing in the Bonds or in this Agreement should be
considered as pladging any other funds or assets of the Issuer. The Bonds, and the interest payable
thereon, do not and shall not represent or constitute a debt of the Issuer within the meaning of the
provisions of the constitution or statutes of the State of Indiana or a pledge of the faith and credit of
the Issuer. The Bonds, as to both principal and interest, are not an obligation or liability of the State
of Indiana, or of any political subdivision or taxing authority thereol, but are a special and limited
obligation of the Issuer and are pavable solely and only from the Collateral, consisting of funds and
aceounts held under this Agreement and payments to be made on the Note issued under this
Agreement pledged and assigned for their payment in aecordance with this Agreement. Neither the
faith and credit nor the taxing power of the Issuer, the State of Indiana or any political subdivision
or taxing authority thereol'is pledged to the payment of the principal of or premium, if any, or interest
on the Bonds, The Bonds do not grant the owners or holders thereof any right to have the Issuer, the
State of Indiana or its General Assembly, or any political subdivision or taxing authority of the State
of Indiana, levy any taxes or appropriate any funds for the payment of the principal of or premium,
if any, or interest on the Bonds. The Issuer has no taxing power with respect to the Bonds. No
covenant or agreement contained in the Bonds or this Agreement shall be deemed to be a covenant
or agreement of the Economic Development Commission, the Issuer or of any member, director,
officer, agent, attorney or employee of the Economic Development Commission or the Issuer in h is
or her individual capacity, and neither the Economic Development Commission, the lssuer nor any
member, director, officer, agent, attorney or employee of the Economic Development Commission or
the Issuer executing the Bonds shall be liable personally on the Bonds or be subject to any personal
liability or accountability by reason of the issuance of the Bonds.

Section 6.2 Performance of Covenants, The Issuer covenants that it will faithfully perform at
all times any and all covenants, undertakings, stipulations and provisions contained in this Agreement. in
any and every Bond executed, authenticated and delivered hercunder and in all proceedings of its members
pertaining thereto. The lssuer represents that it is duly authorized under the constitution and laws of the
State of Indians to issue the Bonds authorized hereby and to execute this Agreement, and to pledge and
assign the Note, and assign the Loan Documents in the manner and 1o the extent herein set forth; that all

~
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action on its part for the issuance of the Bonds and the exccution and delivery of this Agreement has been
duly and effectively taken, and that the Bonds in the hands of the holders and owners thersof are and will
be valid and enforceable obligations of the Issuer according to the import thereof, subject to bankrupley,
insolvency, reorganization, moratorium and other similar laws, judicial decisions and principles of equity
relating Lo or affecting creditors’ rights generally and subject to the valid exercise of the constitutional
powers of the Issuer, the State of Indiana and the United States of America.

Section 6.3 Orwnership: Instruments of Further Assurance. The Issuer represents that at the
time of the pledge and assignment thereof it will lawtully own the Note and that such pledge and assignment
and the assignment of the Loan Documents to MBI hereby made will be valid and lawful. The Issuer
covenants that it will defend the title to the Wote and its interest in the Loan Documents to MBI for its
benefit us the holders and owners of the Bonds, against the claims and demands of all persons whomsoever.
The Issuer covenants that it will do, execute, acknowledge and deliver or canse to be done, executed,
acknowledged and delivered such supplemental agreements hereto and such further acts, instruments and
transfers as MBI may reasonably require for the better assuring, transferring, morigaging, conveying,
pledging, assigning and conlirming unto MBI the Note, the Loan Documents and all payments thereon and
thereunder pledged hereby to the pavment of the principal of and premium, ifany, and interest on the Bonds.

Section 6.4 Filing of Loan Documents and Security Instruments. The lssuer, at the sole
expense of the Borrower, shall cause the Loan Documents and all supplements thereto as well as such other
security instruments, financing statements and all supplements thereto and other instruments as miy be
required from time 1o time to be filed in such manner and in such places as may be required by law in order
to fully preserve and protect the lien hereof and the security of the holders and owners of the Bonds and the
rights of MBI hereunder. This Section shall impose no duty 10 record or file the instruments noted above
where filing or recordation is not required by law in order 1o perfect a security interest, Continuation of
financing statements may be filed without consent of the debtor party thereto.

Section 6.5 Inspection of Books.,  The lssuer covenants and agrees that all books and
documents in its possession relating to the Project and the revenues derived from the Project shall at all
times me open to inspection by such accountants or other agents as MBI may from time 1o time designate.

Section 6.6 List of Bondholders. MBI will keep on tile st its principal office a list of names
and addresses of the holders of all Bonds, Al reasonable times and under reasonable regulations established
by MBI said list may be inspected and copied by the Borrower or by holders and/or owners (or a designated
representative thereof) of 23% or more in principal amount of Bonds then outstanding, such ownership and
the autharity of any such designated representative to be evidenced to the satisfaction of MBIL

Section 6.7 Rights Under Loan Documents. The Issuer agrees that MBI in its name or in the
name of the lssuer may enforce all rights of the Issuer and all obligations of the Borrower under and
pursuant to the Loan Documents for and on behalf of the Bondholders, whether ar not the Issuer i= in default
hereunder,

Section 6.8 Investment of Funds. Moneys in the Funds established under this Agreement may
be invested in Qualified Investments. MBI shall not be liable or responsible for any loss resulting from any
such investment. The interest accruing therson and any profit realized from such investments shall be
credited. and any loss resulting from such investments shall be charged, o the fund in which the money
was deposited. At no time shall the Borrower direct that any funds constituting gross proceeds of the Bonds
be used in any manner as would constitute failure of compliance with Section 148 of the Code.

Section 6.9 Mon-presentment of Bonds. 17 any Bond shall not be presented for payment when
the principal thereof becomes due. either al matwrity, or at the date fixed for redemption thereof, ar
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otherwise, if funds sufficient to pay any such Bond shall have been made available to the Paying Agent for
the benetit of the holder or helders thereot, all liability of the Issuer to the holder thereof for the pavment
of such Bond shall forthwith cease, determine and be completely discharged, and thereupon it shall be the
duty of the Paving Agent to hold such funds for five vears without liability for interest thereon, tor the
benefit of the holder of such Bond, who shall thereafter be restricted exclusively to such funds, for any
claim of whatever nature on his part under this Agreement or on, or with respect to, such Bond.

Any moneys s0 deposited with and held by the Paving Agent not so applied to the payment of
Bonds within five vears after the date on which the same shall become due shall be repaid by the Payving
Agent to the Borrower, and, thereafter, Bondholders shall be entitled to look only to the Borrower for
payment, and then only to the extent of the amount so repaid, and the Borrower shall not be liable for any
interest thereon and shall not be regarded as a trustee of such money,

Section 610 Direction of Bondholders. Whenever any action, direction or consent is required
of the lssuer, the Tssuer shall consult with the holders of the Bonds and shall take such action, give such
dircction or give such consent as shall be directed by the Requisite Bondhaolders.

ARTICLE VI
CONSTRUCTION LOAN

Section 7.1 Construetion Loan, Upon the writlen request of an authorized representative of
Borrower and subject 1o the terms and conditions of this Agreement and the compliance by Borrower with
its obligations o MBI hereunder, MBI shall advance principal of the Bonds and pay such procesds to
Borrower as provided herein and Borrower shall borrow from the Loan as shall be necessary for the purpose
of the construction or rehabilitation of the Improvements and the purchase and installation of the Personal
Property which is contemplated by the Development Budget to be purchased and installed, The Loan shall
be advanced as provided for in Article X of this Agreement and the proceeds shall be used by Borrower
solely fur the purposes permitted under the terms of this Agreement. The Loan shall bear interest on
amounts advanced as provided for under the Note. The Loan shall be evidenced by and payable in the
manner specified in the Note.

Section 7.2 |.oan Repavment; Delivery of Note, Upon the terms and conditions of this
Agreement, the Issuer will make the Loan to Borrower, In consideration of and in repayment of the Loan,
Borrower shall deliver or cause to be delivered o MBI, on or before each date paviment is due under the
Note, payments equal to the amount necessary to pay interest on and principal of the Bonds next due. All
such |.oan payments shall be paid to MBI in accordance with the terms of the Note for the account ol the
Issuer and shall be held and disbursed in accordance with the pravisions of this Agreement.

T'o the extent that amounts are in the Bond Fund Tor the pavment of the Bonds, the Borrower shall
be entitled 1o a credit against the Loan pavments regquired to be made with respect to the Bonds on any date
equal to the amount withdrawn from the Bond Fund for the payment of principal and interest on the Bonds
on that date.

Ta secure the Borrower’s performance of its abligations under this Agreement, the Borrower shall
execute and deliver the L.oan Documents concurrently with the issuance and delivery of the Bonds,

Upon payment in full of the Bonds, in accordance with this Agreement, whether at the Original
Maturity Date or otherwise, or upon provision for the payment thereof having been made in accordance
with this Agreement, (i) the Note shall be deemed fully paid, the obligations of the Borrower thereunder
shall he terminated, and the Note shall be surrendered to the Borrower, and shall he cancelled by the
Borrower, or (ii) an appropriate notation shall be endorsed thereon evidencing the date and amount of the
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principal payment (or prepayment) equal to the Bonds so paid, or with respect to which provision lor
payvment has been made, and the Note shall be surrendered by MBI to the Borrower for cancellation il all
Bonds shall have been paid and cancelled as aforesaid.

The Borrower and the [ssuer cach acknowledge that neither the Borrower nor the [ssuer has any
interest in the Bond Fund and any moneys deposited therein shall be in the custody of and held for the
benefit of the holders ol the Bonds,

Section 7.3 Assismment of Agreement. To secure the pavment of the Loan, the Issuer
shall assign to MBI, by this Agresment and an allonge to the Noete, its rights under and interest in the Loan
Diocuments. The Borrower hereby agrees and consents (o those assignments. The Tssuer shall not attempt
to further assign. transter or convey its interest in this Agreement or the Loan Documents or create any
pledge or Lien of any form or nature with respect (o ils inlerest herein or Loan payments hereunder. The
Borrower shall make payments directly 10 MBI as provided in the Note without defense or set-off by reason
of any dispute between the Borrower and the lssuer, and hereby agrees that its obligations to make payments
hereunder and to perform its other agreements contained herein are shsolute and unconditional. Until the
principal of and interest on the Bonds shall have been fully in accordance with this Agreement, the Borrower
{a) will not suspend or discontinue any payments provided Tor in this Agreement, (b) will perform all its
other dutics and responsibilities called for by this Agreement, and {¢) will not terminate this Agreement for
any cause including any acts or circumstances that may constitute Tailure of consideration. destruction of
or damage to the Project, commercial frustration of purpose, any change in the laws of the United States or
the State of Indiana or any political subdivision of either or any failure of the Issuer to perform any of its
agreements. whether express or implied, or any duty, liability or obligation arising from or connected with
this Lown,

ARTICLE V1IL
COLLATERAL AND GUARANTEES OF CONSTRUCTION LOAN

Section 8.1 Collateral. The indebtedness and obligations of Barrower under the Loan, and any
other agreement. instrument or document execuled in connection herewith shall be secured by: (a) an
assignment of all rights, title and interests Borrower has to receive payments of the Investor Member’s
Equity, all granted under the terms of the Collateral Assignment of Equity Payments, (c) an assignment of
all rights, title and interests Managing Member has under the Operating Agreement and under any contracts
and agreements entered into by the Managing Member in connection with the development. construction,
management, operation or maintenance of the Project. all granted under the terms of the Collateral
Assignment of Member Interest, and (d) any other security agreements or documents from time to time
execuled in connection with this Agreement or the Loan. Notwithstanding anything contained in the Loan
Documents to the contrary, until such time as the HUD Loan is paid in full, the Loan shall be non-recourse
against the Project and the Borrower, and Issuer and MBI shall have no claim against the Project, procecds
of the HUD Loan or any reserve or deposit made with Senior Lender in connection with the HULD Lean.
Notwithstanding anything contained in the Loan Documents 1o the contrary, in the event HUI) acquires
title to the Project by foreclosure or deed in lieu of foreclosure, Borrower’s obligations under the Loan shall
automaticallv terminate and Borrower shall be releasad of its obligations with respect to the Loan.

Section 8.2 Release of Collateral. When all of the indebtedness evidenced by the Loan
Documents secured as provided in Section 8.1 hereof has been paid, there is no default, or event which with
the giving of notice or the lapse of time would become a defaull, MBI shall release the collateral securing
the loarn.
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ARTICLE IX.
CONDITIONS PRECEDENT TO INITIAL ADVANCEMENT OF THE LOAN

Section 9.1 Conditions Precedent 1o Initial Advancement of the Loan. [n addition to the
conditions set forth in Section 1.1 ol this Agreement, cach of the following conditions shall be a condition
precedent to the initial advancement of the Loan by MBI pursuant 1o this Agreement, provided. however,
that any condition not satisfied at the time of the initial advancement of the Loan shall not be deemed
waived but shall be satistied as MBI may later require:

(a) Barrower has executad and delivered to lssuer the Note, the Collateral Assignment
of Eguity Payments. and any other Loan Documents which lssuer may require that Borrower
CRCCTE.

)] Borrower has caused the Borrower Agresment and any other Loan Documents

which Issuer may require that any Maker or other third party execule in connection with the Loan,
to be executed and delivered to MBI

ic) Borrower has drawn down and invested the Non-Contingent Reguired Equity
toward the construction or rehabilitation of the Improvements and the purchase and installation of
the Personal Property on the Project, with the bhalance of the Investor Member's Equily procceds
to be paid in accordance with the Operating Agreement, all in accordance with the terms and
provisions herein.

id) [This paragraph is intentionally left blank].

ie) Borrower has furnished to MBI copies of all documents and agreements entered
inte by Borrower in connection with the Other Available Sources of Funds and the form of the
documents evidencing the Other Available Sources of Funds are acceptable to MBI

if Borrower has furnished to MBI evidence that the Required Eguity and Other
Availahle Sources of Funds are sulTicient 1o allow the purchase of the Real Estate, the construction
or rehabilitation of the Improvements. the purchase and installation of the Personal Property which
is contemplated by the Development Budget to be purchased and installed, and the payment of any
ather item included in the Development Budget, including the construction of all landscaping and
site improverments,

{2) [This paragraph is intentionally left blank].

(h) Borrower has furmished to MBI evidence of hazard insurance coverage for the
Project which during construction or rehahbilitation of the Improvements shall be on a "Builder's
Risk™ non-reporting “Completed Value™ form, and aftter completion of construction or
rehabilitation on an “All Risk™ coverage form, all in such amounts and in form and with insurers
acceptable to MBI Such insurance shall be in amounts equal to the full replacement costs of the
Improvements plus borrower’s interest in any leaschold improvements and shall include such
special coverages as MBI may require, including without limitation coverage for carthquakes and
mudslides,  All policies shall include a standard mortgagse endorsement and loss payee
endorsement in favar of MBI

i} Borrower has furnished to MBI evidence of public liability insurance with MBI
named as an additional insured. in such amounts and in form and with insurers sceeptable to MBI
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() Borrower has Turnished, or caused the general contractor to furnish, o MBI
evidence of worker's compensation and other insurance required by the laws of the State in which
the Project is located, or any other applicable jurisdiction, with MBI named as a certificate holder,
such insurance w be with companies and in amounts acceptable to MEL

(k) Borrower has either Turnished 1o MBI evidence that the Real Estate is not located
in a tlood hazard area as defined under the Flood Disaster Protection Act of 1973 and the National
Flood Insurance Act of 1968 or furnished 10 MBI evidence of food insurance coverage, with a
standard mortgagee endorsement in Tavor of MBI, such insurance 1o be with @ company and in an
amount acceptable o MBI

in Borrower has fumished to MBI a Development Budget for the Project which is in
form and substance scceplable to MBI

{m) Borrower has furnished to MBI executed copies ol all agreements, guotations end
estimates between or for Borrower and contractors or, to the extent requested by MBI,
subcaontractors with respect to the construction or rehabilitation of the Improvements and the
purchase and installation of the Personal Property, including but not limited 0 a lixed price.
contract with the general contractor,

in) [This Section is intentionally lefl blank].

)] Borrower has furnished to MBI & copy of (1) Borrower™s Operating A greement,
and (2) Barrower’s certificate of organization Gled with the Office of the Secretary of State of
Indiana, and all amendments thereto, certified by the Managing Member of Borrower,

im Borrower has furnished 1o MBI an original, current Certificate of Existence for
Borrower issued by the Otftice of the Secretary of State of Indiana.

{q) [This paragraph is intentionally lefl blank].

() Borrower has furnished 10 MBI copies of organizational documents Tor the
Managing Member, the Developer, and any partner, manager or member of Borrower, Manuging
Member, and Developer. as applicable, which will be executing any Loan Document for and on
behall of Borrower or Managing Member or Developer and which is a partnership, corporation,
limited liability company or other organized entity, together with certificates of existence/good
standing issued by the state in which such partner, manager or member was formed and resolutions
authorizing such partner, manager or member to execute any documents required in connection
with the extension of the Loan 1o Borrower.

(%) Borrower has fumnished 1w MBI an opinion of Borrower's counsel which 1s
acceptable to MBI

it Borrower has furnished to MBI a satisfactory schedule or chart for the
development of the Project and the construction or rehabilitation of the Improvements.

{u) Borrower has furnished 1o MBI evidence satistactory 1o MBI that the Real Estate
is in compliance with current zoning use and restrictions and is adequately zoned for Borrower's
intended use and that all appropriate or necessary private and governmental approvals and permits
have been obtained in connection with the construction or rehabilitation of the Improvements and
Borrower's intended use of the Project, including without limitation all applicable development and
building permits and approvals and all consents and approvals required from applicable property
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owner gssociations, architectural review committees and other private third parties with approval
rights relating to the canstruction or rehabilitation of improvements on the Real Fstate.

iv) Barrower has fumnished to MBI evidence satistactory to MBI that all public utility
services are currently available to the Real Estate and Improvements.

{w) Borrower has furnished to MBI copies of all applicable building and construction
permits for the Improvements, which are in form and substance satisfactory to MBI

i) Borrower has turnished tw MBI an environmental inspection report in form and
substance acceplable to MBI that at a minimum meets the Standard Practice for Environmental Site
Assessments: Phase 1, Environmental Site Assessment Process, ASTM F-1527 of the American
Society for Testing and Materials. prepared and certified by an environmental consuliant acceptable
to MBI, staling that there are not present on. under. in or about the Project any Hazardous
Substances and that the condition of the Real Estate currently complies with all applicable state and
[ederal environmental protection laws.

{¥) Borrower has Turmished to MBI one (1) complete ser of the Plans and
Specifications sealed by a responsible professional architect or engincer, which shall contain
mechanical and electrical designs and the eriginal approval of the appropriate building authority,

(z) If reguired by MBI, Borrower has furnished to MBI a current wrillen geetechnical
and soil assessment of the Project performed by a licensed geotechnical and soil engineer
satisfactory to MBI indicating no geotechnical and soil matters unsatisfactory to MBI and
otherwise acceptable to MBL

(aa) Barrower has caused to be executed and delivered to MBI a certification from the
architect or engineer involved in preparing the Plans and Specifications which certifies the
existence of such conditions as MBI may require.

{(bb)  DBorrower has cavsed to be exceuted and delivered 10 MBI such written consents,
in form and substance acceptable to MBI, as MBI may require from any archilect, engineer, general
contractor. construction manager or other subcontractors and suppliers as MBI may require, who
have entered into, or who Borrower contemplates will enter into, one or more coniracts or
agreements to (1) provide construction related services in connection with the Project and/or (i1} 1o
construet or rehabilitate all or certain portions of the Project.

ice) MBI has received, reviewed and approved an appraisal of the Hesl Estale snd
[mprovements, on an assumed completion basis, conforming to Title X1 of the Financial Institution
Reform, Recovery & Enforcement Act of 1989 and stating an as-is value of not less than Nineteen
Million Seven Hundred Twentv-Three Thousand Nine Hundred Ninety-One and 007100 Dollars
(819,723,991.00), Such appraisal shall be certified to MBI, made by an appraiser acceptable to
MBI which is licensad by the State in which the Project is located and shall be in form and substance
acceptable to MBI

idd)  Borrower has furnished to MBI a copyv of the fully executed Management
Agreement for the Project containing terms and conditions acceptable to MBI

{ee)  Borrower has Turnished 10 MBI a copy of executed non-residential lease, if any,

affecting any portion of the Project and all such leases must contain terms and conditions acceplable
to MBI
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(1) Borrower has furnished to MBI evidence that the Project is compliant with all
zoning requirements, including. but not limited to, all necessary zoning variances and approvals,

(g) [t required by MBI, the Construction Consultant shall have reviewed the Plans
and Specifications and the Development Budget and shall have delivered 1o MBI & report and
analysis. in form and substance acceptable to MBI which (i) confirms the reasonable expectation
that the Praject can be built in accordance with the Plans and Specifications for the total cost set
torth in the Development Budget. and (ii) addresses such other issues as MBI may require.

(hhy  ['This paragraph is intentionally left blank].

(i1} | This parsgraph is intentionally lett blank].

(i) Borrower has furnished written confirmation, in form and substance acceptable 1o
MBI, that the Tax Credits are available to the Project.

(kk)  [This paragraph is intentionally left blank].
{1 | This paragraph is intentionally left blank].
immj) |This paragraph is intentionally left blank].
inn) [ This paragraph is intentionally left blank].

oo Borrower has furnished to MBI written confirmation. in form and substance
acceptable to MBI, that [ssuer has authorized the issuance of, and has issued, the Bonds.

ipp) | This paragraph is intentionally left blank].

(qg)  Borrower has furmished to MBI fully executed copies of this Agreement, the
LURA, and all other documents executed in connection with the Bonds, in form and substance
satisfactory to MBI,

irr) Borrower has furnished to MBI an epinion of bond counsel in form and substance
satisfactory to MBI

Section 9.2 Conditions to be Satisfied in a Manner Acceplable 1o MBI All conditions required
ta have ocourred or be satistfied under Section 4.1 shall have occurred or have been satisficd in & manner
acceptable to MBL All documents required 1o be delivered 1o MBI under Section 9.1 shall be satisfactory
in farm and substance to MBI

Section 9.3 No Waiver of Full Compliance. Any of the conditions set forth in Section 9.1 may
he waived by MBI at the time of each advancement; however, any such waiver by MBI at the time of a
particular advancement shall not be deemed or construed as a waiver of the right of MBI to require full
compliance with all conditions precedent prior to the next succeeding advancement. In the event MBI in
its sole diseretion, shall require further evidence of the occurrence or satisfaction of any condition precedent
set forth in Section 4.1 or in the event circumstances oceur wherehy any condition precedent is no longer
wholly satistied. MBI may al gny lime require Borrower to provide further evidence of the occurrence or
satistaction of any condition precedent set Torth in Section 9.1,

Section 9.4 Termination Date. In the event all of the conditions set Torth in Section 9.1 have
not pecurred or otherwise been satisfied on or before the Termination Date, then, withowt limitation of any
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other right or remedy of MBI hereunder or at law or in equity, the obligation of MBI under this Agreement
to extend the Loan shall terminate. In such event, Borrower shall pay upon demand all costs and expenses
incurred by MBI which Borrower is obligated to pay pursuant 1o the terms of this Agreement and MBI shall
be entitled to retain any fees paid to MBI as provided for under this Agreement.

ARTICLE X.
CONDITIONS PRECEDENT TO EACH ADVANCEMENT OF THE LOAN

Section 10.1 Conditions Precedent to Each Advancement of the Loan. Each of the following
conditions shall be & condition precedent to each advancement of the Loan by MBI pursuant ta this
Agreement, provided, however, that any condition not satisfied at the time of any advancement of the Loan
shall not be deemed walved but shall be satistied as MBI mav later require:

{a) There exists no Event of Default under this Agreement or event which with the
giving of notice or the lapse of time would become an event of default under the terms of this
Agreement, the Note or any other Loan Document.

)] Borrower 1s in full compliance with all terms and conditions of this Agregment and
the other Loan Documents and all warranties and representations made hereunder remain true and
correct,

(c) Borrower has furnished to MBI a completed Draw Request executed by Borrower,

together with any supporting documentation which may be required pursuant to the terms of this
Agreement for the requested advancement, imcluding without limitation a list of each and every
contractor, subcontractor and materialman to whom payment must be made and dollar amount
owed and any other supporting documentation required pursuant 1o Article XV of this Agreement.

(dy Borrower has furmished 1o MBI & current cost budget on AIA Form GTO2/GT03
{or such similar forms acceplable 10 MBI Tor construction or rehabilitation of the Improvements
and the purchase and installation of the Personal Property, executed by Borrower, the general
contractor or construction manager Tor the Project and the architect of record for the Project: such
ALA Form GT02/GT03 (or such similar forms acceptable to MBI shall be in detail satisfactory 1o
MBI and shall include, without limitation, an itemization of quantities, unit prices and extension
fior labor and material for all Project costs incurred to date and for the pericd for which the
advancement is requested and such other breakdown of construction or rehabilitation and other
costs as MBI may require.

ie) lhe Project and Improvements have been inspected by the Construction
Consultant and the Construction Consultant has certified to MBI the percentage of completion of
the Improvements and that the Draw Request and application Tor advancement of the Loan
conforms with the Development Budget and the current cost budget on ATA Form GT02/GT03 (or
such similar forms acceptable to MBI and the requirements of this Agreement relating to the
completion of the construction or rehabilitation of the Improvements.

{f) Borrower has furnished to MBI evidence thart it has drawn down and invesied all
Non-Contingent Reguired Equity toward the costs on the Development Budget that have been
incurred by Borrower,

(2} The Loan is In Balance as required by Article XV] of this Agreement.

ih) To the extent any condition precedant for the initial advancement of the Loan was
waived by MBI for the initial advancement of the Loan or in the event circumnstances occur whereby

e 1%
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any condition precedent for the initial advancement of the Loan is no longer whollv satisfied,
Borrower has furnished to MBI such agreements, documentation, reports and information which MBI
may require in order o cause such condition precedent tw be fully satisfied.

i) Borrower has paid all fees. costs and expenses which Borrower is required 1o pay
pursuant to Article X1 of this Aarcement,

i) No structure or improvement on the Project shall have been materially damaged
by fire or other casualty, or in the event any such damage or casualty has oceurred, MBI shall have
received insurance proceeds or other Tunds from Borrower in an amount equal o the full cost, as
estimated by the Construction Consullant, wo Tully repair and restore all such damage and casually.
The receipt by MBI of such insurance procecds or other Tunds from Borrower shall not obligate
MBI 1o advance such procecds to restore and repair the Project unless all conditions and
requirements specifically provided for under the terms of the Loan Documents for the use of
insurance proceeds 1o restore the Project have been satisfied in full.

(k) | This paragraph is imtentionally lefl blank].
in [This paragraph is intentionally left blank].

im) If requested by MBI, Borrower his furnished to MBI {i) a complete updated list of
all contractors, subcontractors, suppliers, matzrialmen, architects and other pariies who have or will
provide labor, materials or services in connection with the development of the Real Estate, the
construction or rehabilitation of the Improvements and the delivery and installation of the Personal
Property and who may be entitled 1o a lien thercon and (11) such acknowledgments of pavment and
releases of liens and/or lien waivers required pursuant o Article XV of this Agreement from any
contractor, architect, subcontracior, mechanic, journcyman. laborer, materialman. lessor leasing
construction or other equipment and 1ools, or ather person against the Project, covering all work
performed or furnished and materials supplied in the construction or rehabilitation of the
Improvements and the delivery and installation of the Persanal Property,

in} With respect to the final advancement of the Loan, the Improvements have heen
substantially completed in substantial accordance with the Plans and Specilications, free and clear
of construction and mechanies” liens.

(o) With respect to the final advancement of the Loan, all Tixtures and equipment
required for the operation of the Project which are to be installed or paid for by Borrower have been
installed free and clear of all liens and security interests, other than MBI Tien and the Permitted
Encumbrances,

ip) With respect to the final advancement of the Loan Tor construction costs, Borrower
has furnished to MBI applicable certificates of occupancy rom the local governmental authority,
and such other evidence reasonably satistactory to MBI, certifving that the Project complies with
all applicable zoning ordinances, building and use regulations and codes and all requirements with
respect to licenses, permits and agreements necessary for the lawful use and operation of the Project
and, upon request of MBI, Borrower's certificate that no notices ol any claimed violations of
prdinances were or have been served on Borrower. MBI may also require a written certification
from Borrower's architect that the Improvements have been completed in accordance with the Plans
and Specifications,

q) [This puragraph is intenticnally left blank].
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(r Borrower has exccuted and delivered 1o MBI such other documents, instruments,
information and materials as may be required under the terms of this Agreement or otherwise by
MIT in connection with the Loan.

(s) Borrower has furnished to MBI evidence that the payvments of the Investor
Member®s Eguity are being timely paid 1o the Borrower in full for the benefit of the Project by the
Investor Member in accordance with the Operating Agreement,

t) Borrower has executed and delivered to MBI such other documents, instruments,
information and materials as may be ressonably required under the terms of this Agreement or
atherwise by MBI in connection with the Loan,

{u) There exists no “Ewvent of Default”™ under any of the documents executed in
connection with the Other Available Sources of Funds or event which with the giving of notice or
the lapse of time would become an event of default under the terms of any of the Other Available
Sources of Funds,

(V) There exists no “Event of Default”™ under any of the documents executed in
connection with the Bonds or event which with the giving of notice or the lapse of time would
become an event of default under the erms of any of the documents executed in connection with
the Bonds,

Section 10,2 Conditions to be Satislied in a Manner Acceptable o MBI All conditions required
lo have occurred or be satisled under Section 10,1 shall have occurred or have been satisfied in a manner
acceplable 10 MBI All documents required to be delivered to MBI under Section 1001, including without
limitation the Draw Request and all supporting documentation, shall be satisfactory in form and substance
Lo MBL and shall be submitted by Borrower 1o MBI at lcast seven (7) Business Days prior to the date upon
which Borrower is requesting that MBI make the requested disbursement.

Section 1003 No Waiver of Full Compliance. Any of the conditions set forth in Section 10.]
may be waived by MBI at the time of any advancement; however, any such waiver by MBI at the time of
a particular advancement shall not be deemed or construed as a waiver of the right of MBI to require full
compliance with all such conditions prior to all subsequent advancements. In the event MEBL in its sole but
reasonahle discretion, shall require further evidence of the occurrence of any condition precedent set Torth
in Section 10,1 or in the event circumstances occur whereby any condition precedent is no longer wholly
satisfied, MBI may at any time require Borrower to provide further evidence of the oceurrence ol any
condition precedent set forth in Section 10,1,

ARTICLE XI.
CONSTRUCTION OR REHABILITATION OF IMPROVEMENTS

Section 11.1 Construction or Rehabilitation of Improvements.  Execept for delays bevond the
reasonable control of Borrower, on or hefore the Target Completion Date, Borrower shall (i) canstruct or
rehabilitate the Improvements on the Real Estate in sirict accordance with the Plans and Specifications and
shall substantially complete the Improvements, (ii) cause to be purchased and installed all of the Personal
Property which iz contemplated by the Development Budget to be purchased and installed, (iii) provide
MBI with copies of all applicable certificates of occupaney for the use and oceupancy of the Project from
the local governmental authority, and (iv) provide MBI with an executed Certificate of Substantial
Completion issusd by Borrower's architect with respeet to the Improvements, The Improvements shall be
constructed ar rehabilitated strictly in sccordance with all applicable building codes, ordinances and statuies
and the requirements of all regulatory authorities having jurisdiction and the Board of Fire Underwriters,
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or similar body. entirely on the Real Estate without any encroachments or overhangs, within the building
restriction lines, however established, and without any violation of any applicable use restrictions or olher
restrictions. The Plans and Specifications shall be certified by the architect employved by Borrower as in
compliance with the Americans with Disabilities Act of 1990 (42 11.5.C. 12107 et seq.) and the Ammericans
with Disahilities Act of 1990 Architectural Guidelines (as amended from time to time), Borrower shall
from time Lo time upon request by MBI furnish satisfactory evidence of compliance with the foregoing,
together with any surveys required by MBI to show that the Improvements are entirely on the Real Estale
and no violations as aforesaid exist,

Section 1.2 Changes in Plans and Specifications. Borrower shall make no material changes in
the Plans and Specifications, any architect's contract. any engineer’s contract, any construction manager
contract, any contract for the purchase or installation of the Personal Property, or any canstruction contract,
nor shall any change orders be made thereunder, without the prior written consent of MBI which consent
shall not be unreasonably withheld, conditioned, or delaved. Notwithstanding the forcgoing, MBI's consenl
shall not be required for any change order which does not (i} involve a reduction in the scope of the Praject,
(11} invalve a reduction in the value of the Project. (iii) materially affect the clectrical, plumbing,
mechanical, HVAC or structural partions of the Project, (iv) materially change the gross square footage of
the Improvements or the number of rooms, floors, or hasic layvout of the Improvements, (v) materially
change the parking lavout for the Project, (vi) materially change the gualitv of any materials for the
Improvements, (vii) extend the estimated completion date for the Improvements bevond the Target
Completion Date, (viii) invalve an expenditure exceeding five percent (3%) of the contract amount as to
any individual change order, provided afier such change order the Loan remains “In Balance™ as requirad
by Section 16.1, or (ix) involve, as to the aggregate of all change orders, an expenditure exceeding five
percent (5%) of the total construction cost for the Improvements as sel forth in the Development Budget,
provided afler such change order the Loan remains “In Balance™ as required by Section 16,1, All change
orders must be included on A1A Form G702/G703 (or such similar forms acceplable 1o MBI and copies
must be prompily Turmnished 1o MBI, Borrower hereby authorizes MBI to contact any contractor,
subcontractor or materigl supplier 1o discuss the course of construction or rehabilitation of the
Improvements,

ARTICLE XIL
PAYMENT OF FEES AND EXPENSES

Section 12.1 Payvment of Loan Fees and Fxpenses. In addition to all of the terms and conditions
to be performed by Borrower under this Agreement, Borrower shall pay to MBI at the time of the execution
of this Agreement. il Borrower has not previously paid, a commitment and service fee of Thirty-Eight
Thousand One Hundred Forty-Seven and 827100 Dollars (538, 147.82) or ane percent {1.00%) of the Loan,
whichever is greater, and shall reimburse MBI upon demand for all costs and expenses Incurred in
connection with the Loan and the Bonds, including but not limited to premiums and fees of title insurance
companies, recording lees, lien search fees, survey expenses. the fees of inspecting architects or engineers.
fees and expenses of MBI's counsel, appraisal fees, fees for environmental studies, mortgage and intangible
taxes and other miscellaneous expenses connected with the Loan or the Bonds,  All ol such fees, costs and
expenses may be deducted by MBI from the advancements made hereunder,

Section 12.2  Construction Consultant Fees, Borrower shall, within ten (10} days of written
demand, pay or reimburse MBI lor all fees and expenses charged by any Construction Consultant engaged
in connection with the Loan or the Bonds.

Section 123 Fees and Expenses [ncurred after Event of Default, [T, after the occurrence of an
Event of Default hereunder, MBI employs an attorney or attorneys o protect MBI's rights or remedies
arising in connection with this Agreement or any sccurity for the Loan, then Borrower shall pay to MBI




upon demand all reasonable atlorneys™ fees and expenses incurred by MBI in connection with such Even
of Detault, regardless of whether any action is actually commenced against Borrower by reason of any such
Event of Default.

section 124 Paymenl of Related Expenses. Borrewer shall, within ten (107 days of written
demand, pay or reimburse MBI for all reasonable attorneys” fees and expenses incurred by MBI in any
proceedings involving the estate of a deceased Borrower, an insolvent or & bankrupt Borrower, ar in any
action, proceeding or dispute ol any kind in which MBI is made a party, or appears as an intervenor or party
plaintiff or defendant, aflecting or relating to this Agreement or any of the other Loan Documents,
Borrower, or the Project, including, without limitation. the foreclosure of the collateral for the Loan, any
condemnation action involving the Project. or any action to protect the security for the Loan.

Section 12.5 Amounts Pavable Upon Demand. Any amounts payable by Borrower pursuant to
this Article VI shall be due and payable within ten (10} davs of written demand,

Section 12,6 No Advancements if Fees and Expenses are Unpaid, MBI shall not be obligated
to Tund any additional advances of the Loan until Borrower has paid all amounts then due under this Article
WVIIL Furthermore, MBI hereby reserves the right (without any obligation) (o disburse to itself under the
Loan, any or all of such amounts which are not received by MBI within ten (10) days after demand has
been made by MBI for such payment.

ARTICLE XIIL
WARRANTIES AND REPRESENTATIONS

Section 13.1 Warranties and Representations. DBorrower warrants and represents to the lssuer
and MBI that:

(@) Borrower 1s a lumited liability company duly organized and validlv existing under
the laws of the State of Indiana, and has full power under its certificate of organization and
Operating Agreemeni, and any amendments thereto, and under all applicable provisions of law o
purchase, develop, own, lease and operate the Project;

(b Borrower holds & leasehold interest in the Real Estate subject only to the Permitted
Encumbrances;

() The Plans and Specifications are final and are in full compliance with all applicable
building codes, zoning ordinances and the requirements of regulatory agencies having jurisdiction
[including but not limited o the specifications required 1o be complied with under the Americans
With Disahilitics Act of 1990 {42 LS00 § 12107 ¢ seq. ) as from time o time amended and the
Americans With Disabilities Act of 1990 Architectural Guidelines as from time 1o tme amended|
and have been approved by all applicable governmenial authoritics;

() The coniracts for the construction or rehabilitation of the Improvements and the
furnishing of the Personal Property contemplated by the Plans and Specifications are now in full
force and effect and have not been modified or amended:

(2] Mo securily inlerests in or fitle refention claims exist against any Personal Property
except for the licn and security interest granted in favor of MBI and the interests granted by virtue
of the Permitted Encumbrances:

(i All governmental authorizations, certificates, licenses, filings, registrations,

consents, approvals and permils necessary (with regard o anvone other than MBI 1o (i) make,
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{iii) construct or rehabilitate the Improvements and use the Project, including but not limited to
building permits, storm water drainage permits and those approvals concerning flood hazards and
Wetlands, have been obtained and no appeal thereof is pending or threatened:

654 After construction or rehabilitation of the Improvements is completed, the Project
will be in conformity with all applicable building. zoning and environmental laws, regulations.
ordinances, rules and regulations and all variances and exceptions granted with respect thereto,
including but not limited to set-back requirements, minimum parking requirements and height
restriclions;

() All utilities necessary for the intended vse of the Project ineluding without
limitation for gas. electricity, water, drainage or storm sewers, sanitary sewers, and lelephone
directly and adequately serve the Project through publicly dedicated casements without the
necessity of private easement agreements and all necessary hook-up permits Tor such utilities have
been obtained and no appeal thereot is pending or threatened:

(i) All environmental impact statements for the Project required by any governmental
authority have been duly filed and approved:

ijl The Real Estate directly abuts a publicly dedicated and maintained road or street
and has legal access to the same through governmentally approved curb cut permits or no such
permits are required for legal access;

(k) All required federal, state and other tax returns have been filed by or an behalf of
Borrower and the taxes in connection therewith paid to date and no additional taxes or assessments
have been asserted or are anticipated;

i There is no litigation, or proceeding pending or, to the knowledge of Borrower,
threatened against or otherwise atfecting Borrower or any of its properties or assets, before any
court or before or by any governmental sgency;

(m) Except in connection with litigation sel forth on Exhibit “C™ attached hereto, there
is no litigation, or proceeding pending or, (o the knowledge of Borrower, threatened against or
otherwise affecting anv Maker or any properties or assets of any Maker, before any court or before
or by any governmental agency which would materially and adversely impact the ability of any
Maker to perform its obligations under the Loan Documents exceuted by such Maker:

(n) Mone of Borrower's representations or warranties set forth in this Agreement ar in
any document or certificate taken together with any related document or certificate furnished
pursuant to this Agresment or in connection with the transactions contemplated hereby contains or
will contain any untrue statements of a material fact or omits or will omit to state a financial fact
necessary to make any statement of fact contained herein ar therein, in light of the circumstances
under which it was made, not misleading;

(o) The execution of this Agreement and all other agreements, instruments and
documents executed by Borrower in connection herewith, the consummation of all transactions
connected herewith, and the construction or rehabilitation of the Improvements on the Real Estale,
have been duly authorized by all necessary action required on the part of Borrower;
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ip) Each of the Loan Documents has been duly authorized. executed and delivered by
Borrower and is legal, valid, binding and enforceable against Borrower in accordance with its
terms:;

iq) Each individual Maker is of legal age and is under no legal disability, and has all
power, authority, permits, consents, authorizations and licenses necessary to execute, deliver and
pertorm the Loan Documents to which such Maker is a party and any other document to be execurad
and delivered by such Maker in connection with the Loan;

ir) Fach document to be executed and delivered by each Maker in connection with the
[.oan has been duly authorized, executed and delivered by each Maker, as applicable, so as to
constiture the valid and binding abligations of @ach such Maker, enforceable in accordance with
their respective terms;

(s) Barrower has provided true and accurate copies of all documents and agreements
between Borrower and its Members and there are no other agreements existing between Borrower
and its Members:

i) Neither the execution of this Agreement (or the consummation of the transactions
contemplated herehy) nor compliance with the terms and provisions hereof or of any agreements,
documents and instruments required of Borrower hereunder conflict with, result in & breach of or
constitute a default under the terms, conditions or provisions of the certificate of organization and
Operating Agreement of Borrower or any amendments thereto, any agreement to which Barrower
i a party or by which Borrower is bound or any law, regulation, order, writ, injunction ar decree
af any court or governmental agency or instrumentality having jurisdiction;

{u}) If any Maker is a limited liability company, a corporation, a partnership ar other
legally created entity. neither the execution of any Loan Documents (or the consummation of the
transactions contemplated thereby) nor compliance with the terms and provisions hereot or of any
agreements, documents and insirumenis required of such Maker under the Loan Documents
executed by such Maker conflict with, result in a breach of or constitute a default under the terms,
conditions or provisions of the articles of organization, operating agreement, articles of
incaorporation, bylaws, partnership agreement or other organizational documents of such Maker or
any amendments thereto, any agreement to which such Maker is a party or by which such Maker
is bound or any law, regulation, order, writ, injunction or decree of any court or governmental
agency or instrumentality having jurisdiction;

(v} To the best of Borrower's knowledge after diligent inguiry, Borrower is in full
compliance with all federal, state and local health, safety, building, soning. environmental and other
statutes, regulations and ordinances:

{w) To the best of Borrower's knowledge after diligent inguiry. Borrower is in full
compliance with all federal. state and local laws, statutes and ordinances. rules or regulations
pertaining to Wetlands:

(%) The financial statements of Borrower and, to the best of Borrower™s knowledge
after diligent inquiry, cach Maker heretofore delivered to MBI are true and correct in all material
respects and fairly present the financial condition of Borrower and each Maker as of the dates
indicated thercin, and there has been no material adverse change in the financial condition of
Borrower or any Maker since the date of such statements.
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v To the best of Borrower’s knowledge sfler diligent ingquiry, any and all emploves
pension plans of Barrower are in full compliance with the terms and provisions of the Emplovee
Retiremeant Income Security Act of 1974 and all other federal, state and local statutles, regulations
and ordinances governing the establishment and administration of pension plans;

(7) The Loan is being incurred by Borrower solely Tor the purpose of carrving on a
business or commercial enterprise. and not for personal, family or household purposes und the Note
evidences a business loan exempt from the Federal Truth in Lending Act (15 USC 1601, 1 seq.).
Regulations G, U, X and 7 of the Board of Governors of the Federal Reserve System, and the
Indiana Uniform Consumer Cradit Code (1C 24-4.5-3-101, et seq.):

{aa)  Neither Borrower nor any Maker is a “lToreign person”™ within the meaning of
Section 14435 or 7701 of the Internal Revenue Code;

ihb) Borrower, Managing Member, the Project and, 1o the knowledge ol Borrower, the
Investor Member are in compliance with all ol the terms and conditions of the Operating
Agreement:

{ce) | This paragraph is intentionally el blank|:

iddy {i) Borrower is not now engaged principally, or as one of ils important aclivilies,
in the business of extending credit Tor the purpose of purchasing or carrving any margin stock
{within the meaning of Regulation U of the Board of Governors of the Federal Reserve Svatem);
{11} no part of the proceeds of any credit hereunder has been or will be used to purchase or carry
anv such margin stock or o extend credit to others for the purpose of purchasing or carryving any
such margin stock; and (i) no part of the proceeds of any cradit hereunder has been or will be used
for any purpose that violates or which is inconsistent with the provisions of Regulations G, U or X
of said Board of Governars:

iee) As of the date hereot, no construction activity has commenced on the Real Estate;

(ffy Managing Member is a limited liability company duly organived and validly
existing under the laws of the State of Indiana, and has full power under its Operating Agreement
to perform its obligations under the Loan Documents;

{gg)  Developer consists of Bear Development, LL.C which is a limited liability
company duly organized and validly existing under the laws of the State of Wisconsin, and has full
power under its articles of organization and operating sgreement to perform its abligations under
the Loan Documents to which it is a party, and Housing Opportunities of Fort Wayne, Inc. which
is a nonprofit corporation duly organized and validly existing under the Taws of the State of Indiana,
and has full power under its articles of incorporation and by-laws to perform its obligations under
the Loan Documents to which il 1s a party;

{hh)  The Tax Credits are available to the Project;

(i) The Project has received an allocation of private activity bond velume in an
aggregate amount of not less than Ten Million Five Hundred Thousand and 00/100 Dollars
{(F10.500,000.00), of which Three Million Eight Hundred Fourteen Thousand Seven Hundred
Cighty-Two and 00/100 Dollars ($3,814.782.00) is being used for the Bonds and the allocation for
such bonds has not expired and remains in full force and effect;
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(i) The provision of lnancial assistance to be made available o it under this
Agreement and the commitments therefor made by the [ssuer have induced the Borrower to
undertake the transactions contemplated by this Agreement;

(k) Borrower presently intends to use or operate the Project in a manner consislent
with the Act and in accordance with the LURA for the life of the Bonds, or for such longer period
as may be required by the LURA and knows of no reason why the Project will not be so operated.
It, in the future. while the Bonds are outstanding, there is a cessation of that operation, Borrower
will use its best efforts 1o resume that operation or accomplish an alternate use by the Borrower or
athers approved by the Issuer which will be consistent with the Act and the LURA;

{1 I'he Project will be completed in accordance with the Plans and Specifications and
the portion of the Project funded with the proceeds of the Bonds will constitute a qualified
residential rental projeet within the meaning of Section 142(d) of the Code and will be operated
and maintained in such manner as to conform in all material respects with all applicable zoning,
planning, building, environmental and other applicable governmental regulations and as to be
cansistent with the Act;

(mm)  The Project will be located entirely within the boundaries of the Issuer;

(nn) Al least 95% of the net proceeds of the Bonds (as defined in Section 150 of the
Code) will be used to provide a qualified residential rental project (as defined in Section 142(d) of
the Code). and the Borrower will not request or authorize any dishursement pursuant (o Section 9.1
hercof, which, if paid, would result in less than 95% of the net proceeds of the Bonds being so used;

{oo)  The costs of issuance financed by the Bonds will not exceed 2% of the proceeds
of the Bonds (within the meaning of Section 147{2) of the Code), and the Borrower will not request
or authorize any dishursement pursuant to Section 4.1 hereof or otherwize, which, if paid, would
result in more than 2% of the proceeds of the Bonds being so used;

(ppy Atleast 93% of the proceeds of the Bonds shall be used or deemed used exclusively
to pav costs that are (A) capital expenditures (as defined in Section 1.130-1{g) of the Code’s
regulations) and (B) not made for the acquisition of existing property, to the extent prohibited in
Saction 1470d) of the Code;

{gq)  The proceeds of the Bonds shall be used or deemed wsed exclusively 1o pay cosis
that are made exclusively with respect to a “qualitied residential rental project”™ within the meaning
of Section 142(d) of the Code and that for the greatest number ol buildings the procecds of the
Bonds shall be deemed allocated on a pro rata basis (o each building in the Project and the land on
which it is located so that each building and the land on which it is located will have heen financed
titty percent (30%) or more by the proceeds, collectively, of the Bonds and the TE Seller Mote for
the purpose of complying with Section 42{h)(4WB) of the Code;

{rT) | This paragraph iz intentionally left blank]:

(55) Neither the Borrower nor any related person thereto shall acquire any Bonds in any
AMOount;

(tt) The Borrower understands the nature and structure of the transactions relating to
the financing ol the Project: itis familiar with the provisions of all of the documents and instruments
relating to such financing to which it is a party or of which it is & beneficiary, including the Loan
Documents: it understands the risks inherent in such transactions. including, without limitation, the
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risk of loss of the Project; and it has not relied on any other party to the transaction or their counsel
for any guidance or expertise in unalvzing the financial or other conseguences of the transactions
contemplated by this Agreement or otherwise relied on any other party to the transaction or their
counsel in any manner;

(uu)  The Project is, as of the date hereof, in compliance with all requirements of the
LURA. including all applicable requirements of the Act and Code. The residential units in the
Praject are to and will be rented or available for rental on a basis which satisfies the requirements
of the LURA | including all applicable requirements of the Act and the Code. A1l current leases
comply, and all future leases will comply, with all applicable laws and the LURA. The Project
meets the requirements of this Agreement, the LURA, the Act and the Caode with respect to
multifamily rental housing;

(vw)  The Borrower herehy represents that it has taken or caused to be taken, and
covenants that it will take or cause to be taken, all actions that may be required of it, alone or in
conjunction with the Issuer, for the interest on the Bonds to be and to remain excluded from gross
income for federal income tax purposes, and represents that it has not taken or permitted to be taken
on its behalf, and covenants that it will not take or permit to be taken on its behalt, any sctions that
would adversely affect such exclusion under the provisions of the Code.

Section 13.2  Representations of the Issuer. The lssuer represents and warrants to Borrower and
MBI that:

{a) It is a municipal corporation of the State of Indiana (the “State™) organized and
validly existing and, pursuant to the Act. has full legal right. power and authority (i) to enter into
this Agreement; (ii) to adopt the ordinance authorizing the Bonds (the “Bond Legislation™) and
cause the delivery of the Bonds pursuant to the Bond Legislation and this Agreement as providad
hersin; (iii) to loan the proceeds of the Bonds to the Borrower Tor the purpose set forth in this
Agreement; and {iv) 1o carry out and consummate the transactions contemplated by the Loan
Documents;

() The Issuer, with respect to the Bonds, as advised by Bond Counsel, has complied,
and will, on the date of issuance of the Bonds, be in compliance in all material respects with the
Loan Documents and the relevant laws of the Siate:

i) (i) On or prior to the date of issuance of the Bonds, the Issuer will have taken all
action reguired 1o be taken by it to authorize the issuance and sale of the Bonds and the performance
of its obligations hereunder; (i1} the 1ssuer has full legal right, power and authority to enter into the
Loan Documents, will have full legal right, power and authority to deliver the Bonds to the
purchaser and to perform its obligations under the Loan Documents, and all other documents to be
executed by the Issuer in accordance with the issuance of the Bonds, and 1o carry out and ettectuate
the transactions contemplated by the [.oan Documents; (iii) on or prior to the issuance of the Bonds,
the execution and delivery of, and the performance by the Issuer of the obligations contained in the
Bonds, the Loan Documents shall have been duly authorized. and when executed the Loan
Documents will constitute valid and legally binding limited obligations of the Issuer enforceable
against the Issuer in accordance with their respective terms, subject to any applicable bankruptey,
insolvency, rearganization or similar laws affecting the enforcement of creditors’ rights generally
and the application of equitable principles where equitable remedies are sought and limitations on
the enforcement of judgments against public bodies; (iv) the Issuer has duly authorized the
consummation by it of all transactions contemplated by this Agresment; and (v) the Loan
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Documents have been duly and validly adopted by the Issuer and are at the time of acceptance
hersof in Tull Torce and effect;

) The Tssuer, with respact to the Bonds, has not received notice that it is in material
breach of or default under any applicable law or administrative regulation of the State, any
department, division, agency or instrumentality thereofl or the United States or any applicable
judgment or decree or any loan agreement, note, resolution, certificate. agreement or other
instrument to which the Issuer is a party or is otherwise subject; and the adoption of and the
execution and delivery of the Bonds, the Loan Documents and all other documents 1o be exceuted
by the [ssuer in connection with the issuance of the Bonds, and compliance with the provisions of
cach thereof do not, to the Issuer’s knowledge, conflict with or constitule a material breach of ar
default under any applicable law or administrative regulation ol the State, any department, division,
agency or instrumentality thereof, or the United States or any applicable judgment or decree, or any
loan agreement. nate, resolution, certificate, agreement or other instrument to which the lssuer is a
party or is otherwise subject:

ie) All approvals, consents, and orders of any governmental authority, board. agency
ot commission having jurisdiction which would constitute a condition precedent to the performance
by the Issuer, of its obligations hereunder and under the Bond Legislation, the Issuer Documents
and the Bonds and all other documents 1o be executed by the [ssuer in connection with the issuance
of the Bonds have been obiained;

i) The Issuer will not 1ake or omit to take any action, which action or omission will
adversely affect the exclusion from gross income for federal income tax purposes of the interest on
the Bonds under the Code;

iz The Bonds, when delivered and sold as provided herein, will have been duly
authorized and executed and will constitute validly issued and binding limited obligations of the
Issuer in conformity with, and entitled to the benefit and security of, the Act and the Loan
Documents;

{h) The Issuer agrees that all representalions, warranties and covenants made by i
herein, and in certificates, agreements or other instruments delivered pursuant herete or in
connection herewith, shall be desmed to have been relied upon by the bondholders, and that all
representations, warranties and covenants made by the Issuer herein and thergin and all the
bondholders® rights hereunder and thereunder shall survive the delivery of the Bonds;

(il The Issuer covenants that it will not pladge the amounts derived from this
Agreement other than as contemplated by this Agreement;

i) The Issuer hereby finds and determines that financing the Project by the issuance
of the Bonds will further the public purposes of the Act;

k) To the best of its knowledge, no member or director of the Issuer, nor any other
official or emplovee of the 1ssuer, has any interest, financial employment or other, in the Borrower,
the Praject or the transactions contemplated hereby:

(i There is ne aclion, suit, proceeding, inquiry or investigation pending or, 1o the
knowledae of the [ssuer, threatened against the Issuer or its Economic Development Commission
by or before any court, governmental agency or public board or body. which (i) affects or guestions
the existence or the title to office of any member of the Issuer or its Economic Development
Commission; (i) affects or seeks to prohibit, restrain or enjoin the execution and delivery of any
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af the Loan Documents, or the issuance, execution or delivery ol the Bonds: (iii) afTeets or questions
the validity or enforceability of any of the Loan Documents or the Bonds: (iv) guestions the
exclusion from gross income for federal income taxation of interest an the Bonds; or {v) questions
the power or authority of the lssuer to perform its obligations under any of the Loan Documents or
the Bonds or to carry out the transactions contemplated by any of the Loan Documents or the
Bonds: and

{m) TIHE ISSUER MAKES NO REPRESENTATION OR WARRANTY, EXPRESS
OF IMPLIED, THAT THE PROCEEDS OF THE BONDS WILL BE SUFFICIENT TO
FINANCE THE REHABILITATION AND EQUIPPING OF THE PROJECT OR TIIAT THE
PROIECT WILL BE ADEQUATE QR SUFFICIENT FOR THE BORROWER™S INTENDED
PUIRPOSES, TFURTHER, THE 1SSUER MAKES NO WARRANTY. LITHER EXPRESS OR
IMPLIED, AND SPECIFICALLY DISCLAIMS ANY WARRANTY AS TO TIHE PROJECT OR
THE CONDITION THEREOQF. OR THAT THE PROJECT WILL BE SUITABLE FOR THE
PURPOSES OR NEEDS OF THE BORROWER. THE [IS5UER MAKES NO
REPRESENTATION OR WARRANTY, EXPRESS OR IMPLIED, AND SPECITICALLY
DISCLAIMS ANY WARRANTY THAT THE BORROWLER WILL NAVE QUIET AND
PEACEFUL  POSSESSION  OF  THE PROJECT. THLE ISSUER MAKES NO
REPRESENTATION OR WARRANTY, EXPRESS OR IMPLIED. AND SPECIFICALLY
DISCLAIMS  ANY WARRANTY WITH RESPECT TO THE MERCHANTABILITY,
CONDITION OR WORKMANSHIP OF ANY PART OF THE PROJECT ORITS 5UITABILITY
FOR THE BORROWER'S PURPOSES.

ARTICLE XTIV.
COVENANTS

Section 14.1  Covenants of Borrower. Sa long as Borrower has any liability hereunder or under
or with respect to the Loan or any agreement, instrument or document executed in connection herewith or
so long as MBI may be obligated to make any advancement to Borrower, Borrower covenants and agrees
as follows:

Y] Borrower will use the proceeds of the Loan and Other Available Sources of Funds
solely for the purpose of paying Costs of Construction and for no ather purpose.

(bl Borrower will comply in all material respects with all the terms of, and take all
actions necessary to comply in all material respects with, this Agreement, including without
limitation executing and delivering to MBI such other documents as it may require o carry out the
terms and provisions of this Agreement,

{c) [This paragraph is intentionally lefl blank].

(d) Borrower will promptly pay and discharge all taxes, assessments and
governmental charges which may be lawfully levied, assessed or imposed upon it or its properties,
or upon its income or profits, and all lawful claims for labor. material and services which. if unpaid,
might become a lien or charge against any of the Project; provided. however, that Borrower shall
have the right to contest in good faith any such tax, assessment, charge, levy or claim by appropriate
proceedings without the prior payment thergol unless payment is required to contest

ie) Borrower will keep and safeguard accurate and complete books and records, and
maintain the same, together with all valuable papers and records at Borrower's principal offices.

L
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in Borrower will defend, or cause to be defended, at all times any adverse claim by a
third party relating to the possession of or any interest in the assets of Borrower.

() Borrower will furnish, or cavse to be furnished, to MBI, at Borrower's expense,
the Tollowing fnancial statements and other information of Borrower:

(1) As soon as available and in any event within ninety (907 days Tollowing
the end of each calendar vear, (1) the balance sheet and annual statements of income and
surplus accounts for Borrower as of and for the calendar year then ended, all in reasonable
detail, prepared in accordance with generally accepted accounting principles applied ona
consistent basis throughout the periods involved and audited, if requested by MEI after an
cccurrence of an Event of Delault, by an independent certified public accountant which
shall furnish to MBI a standard ungualified opinion regarding such financial statements,
(ii) a cash flow analysis for Borrower for the calendar vear then ended in such form and in
such detail as MBI may require. and (iii) & current rent roll for the Project in such form and
in such detail as MBI may require;

(i1} As soon as available and in any event within thirty (30) days from filing
and in no event later than ninety (90) days following the end of each calendar year, a copy
of the federal income tax return lor Borrower Tor the calendar vear then ended unless an
extension is filed with the Intermnal Revenue Service (evidence of such extension 1o be
pramptly provided to MBI, and then within thirty (30) days of the extension date, but in
no event later than October 13 of cach calendar vear;

(iii)  Commencing upon the completion of the construction or rehabilitation of
the Improvements and continuing thercafter, within thirty (30) days following the end of
cach calendar quarter. (i) the balance sheet and quarterly statements ol income and surplus
accounts for Borrower as of and Tor the calendar quarter then ended, all in reasonahble detail.
prepared in accordance with generally accepted accounting principles applied on a
consistent basis throughout the periods involved, and (ii) a current rent roll for the Project
in such form and in such detail as MBI may require:

(iv)  If atany time the financial statements for Borrower on file with MBI are
more than twelve months old, within thiry (300 days of receiving a request from MBI,
current financial stalements for Barrower on such form and in such detail as MBI may
require; and

(v) From time Lo tme at such times as MBI may reasonably require, such
further infarmation regarding the business affairs and Ninancial conditions of Borrower as
MBI may require, including but not limited to, a certified rent roll. accounting and
management recommendations and certificates of no default under this Agreement, all in
form and detail satisTactory to MBI

Borrower shall deliver to MBI at the same time as the delivery of any annual, quarterly or monthly financial
statement required hereunder (i) & deseription in reasonable detail of any material variation between the
application of accounting principles employed in the preparation of such statement and the application of
accounting principles employed in the preparation of the immediately preceding annual, guarierly or
monthly financial statements and (i) reasonable estimates of the difference between such statements arising
s u conseauence thereof,
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() Borrower will furnish, or cause (o be lurnished, o MBI, at Borrower's expense,
the following financial statements and other information relating to Maker:

(i) Az spon as available and in any event within ninety (90} days following
the end of each calendar vear, a current annual financial statement for Maker on such Torm
and in such detail as MBI may requirg;

(ii) As snon as available and in any event within thirty (300 davs from filing
and in no event later than one hundred twenty { 1200 davs following the end of each calendar
vear, a copy of the federal income tax return for Maker for the calendar year then ended
unless an extension is filed with the Internal Revenue Service {evidence of such extension
w he prompaly provided to MBI, and then within thirty {301 days of the extension dale,
but in no event later than Octaber 13 of each calendar year:

(iii) If at any time the financial statement for Maker on file with MBI is more
than twelve months old, within thirty (30} days of receiving a request from MBL a current
Minancial statement for Maker on such form and in such detail as MBI may require;

(iv)  As soon as available and in any event within ninety (90) days following
the end of each calendar vear, a cash flow analysis for Maker for the calendar vear then
ended on such form and in such detail as MBI may require; and

(v) From time o time at such times as MBI may reguire. such further
information regarding the business affairs and financial conditions of Maker as MBI may
require, all in Torm and detail satisfactory to MBI

(i) Borrower will permit any authorized representative of MBI and its attorneys and
accountants to inspect, examine and make copies and extracts of the books of account and records
of Borrower al reasonable times during normal business hours,

ij) Borrower will permit any authorized representative of MBL including but not
limited 1o is attormeys and inspectors, to enter upon gnd inspect and examine the Project at
regsonable times during normal business hours,

ik} Boreower will promptly correct or cause any applicable contractor to correct any
defects in the Improvements or any departure [rom the Plans and Specitfications not previously
approved by MBI Borrower agrees that the making of an advancement of the Loan shall not
conslitute 2 waiver of MBI's right to require compliance with this covenant.

{1 Borrower will give prompt written naotice t MBI of any process or aclion taken or
pending whereby a third party is asserting a material claim against Borrower or any of its assets.

(m) Borrower will pay when dug all costs, expenses, fees, and other charges incurred
in connection with the acquisition of the Real Estate, the construction or rehabilitation of the
Improvements, the purchase and installation of the Personal Property, the operation of the Project,
and any other items set forth on the Development Budget. except for claims contested in zood faith
by appropriate proceedings,

in) [Barrower will maintain all of Borrower’s depository accounts with MBI|,
including but not limited to an account for the receipt of advancements of the Loan.
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(o) Borrower will maintain the following insurance and, upon reguest by MBI, Turnish
to MBI evidence of such insurance coverage and payment of premiums therefore:

i Commercial general liahility insurance against claims for personal injury,
bodily injury, death or property damage occurring upon, in or about the Project, such
insurance (A) to be on the so-called “occurrence™ form with an occurrence limit of not less
than $1,000,000 and an aggregate limit of not less than $2,000.000: (B) to continue at not
less than the aloresaid limit until required to be changed by MBI by reason of changed
geonomic conditions making such protection inadequate or changed due to changes in the
standard practice of lenders in the business of making loans secured by collateral similar
to the Project: and (C) to cover at least the following hazards: (1) premises and operations;
(2) products and completed operations on an “if any™ basis: and (3) blanket contractual
liability for all legal contracts which liability it expressly assumes. All pelicies shall name
MBI as an additional insured.

(ii) During the construction or rehabilitation of the Improvements and until
such time as the construction or rchabilitation of the Improvements has been fully
completed, Builder's Risk “All Risk™ insurance in such ameount as MBI shall require but
in no event less than one hundred percent (100%) of the replacement cost valug of the
completed Improvements and one hundred (100%) percent of the replacement cost value
of all tenant improvements. Such policy shall be written on a Builder’s Risk Completed
Value Form (100% non-reporting) ar its equivalent and shall include coverage for loss by
collapse, theft. flood. earthquake, transit coverage and waler damage, with standard non-
contributing mortgagee clauses. Such insurance policy shall also include coverage for: (A)
loss suffered with respect to materizls, equipment, machinery, and supplies whether on-
site, in transit, or stored offsite and with respect Lo lemporary structures, hoists, sidewalks,
retaining walls, and underground property: (B) soft costs, plans, specifications. blueprinis
and models in connection with any restoration lfollowing a casualty: (C) demolition and
increased cost of construction or rehabilitation, including, without limitation, increased
costs arising out of changes in applicable laws and cedes: and (D) operation of building
laws. All policies shall name MBI as a “maortgagee™ on a non-contributing New York tyvpe
of standard morigagee clause or an equivalent endorsement satisfactory o MBI and as
“Loss Payee” as respects remal/business income Insurance.

(iii)  Upon the final completion of the Improvements and continuing thereafter,
comprehensive all risk insurance on the Project (A) in an amount equal 1o one hundred
percent ( 100%) of the full replacement cost value of the Improvements, which for purposes
of this Agreement shall mean actual replacement value (exclusive of costs of excavations,
foundations, underground wtilities and footings) with @ waiver of depreciation; (B)
containing an agreed amount endorsement with respect 1o the Improvements and personal
property at the Project waiving all co-insurance provisions; (C) providing for no deductible
in excess of $25,000 Tor all such insurance coverage; (1) containing an “Ordinance or Law
Coverage” or “Enforcement” endorsement if any of the Improvements or the use of the
Project shall at any time constitute legal non-conforming structures or uses: and ([5) shall
also insure costs of demolition and increased cost of construction.  The insurance policy
shall be endorsed w also provide guarantied building replacement cost to the Improvements
in an amount 1o be subject to the consent of’ MBI, which consent shall not be unreasonably
withheld, All policies shall name MBI as & “morigagee™ on a non-contributing New York
type of standard mortgagee clause or an equivalent endorsement satislactory to MBI and
as the “Loss Payee” us respects rental/business income insurance. Such insurance shall
include such special coverages as MBI may require, including without limitation coverage
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for earthquakes and mudslides if the Project is located in an area which MBI determines is
an area which s at risk Tor such events,

(iv)  If applicable, comprehensive boiler and machinery insurance covering all
mechanical and electrical equipment against physical damage, rent loss and improvements
loss in an amount equal to 100% of the replacement costs of the equipment and the area
surrounding the equipment and naming MBI as “maortgagee” on a non-contributing
Standard Mortgages Endorsement providing that any loss payable thereunder shall be paid
solely o MBL

(V) If any portion of the Improvements is currently or at any time in the future
located in a federally designated “special flood hazard area”, flood hazard insurance in an
amount equal to the lesser of (i) the principal balunce of the Loan or {ii) the maximum
amount of such insurance available under the National Flood Insurance Act of 1968, the
Flond Disaster Protection Act of 1973 arthe National Flood Insurance Reform Act of 1994,
a5 cach may be amended.

(vi) I liguor is sold on the Project, liquor liability coverage in such amounts
and with such special coverages as MBI may require,

(vii)  Upon the final completion of the Improvements and continuing thereafier,
rent loss insurance, without a co-insurance provision, in an amount which is not less than
twelve (12) months of scheduled rental income from the Project, with a loss payable clause
in favor of MBI, such insurance to be carried with such company or companies and upon
such terms and conditions as MBI may reguire,

(viii)  Such other types and amounts of insurance with respect o Borrower, the
Project, the Improvements and the operation thereof thal are commonly maintained by
P on only | h
prudent owners of other property and buildings similar to the Project in nature, use,
location, height, and type of construction, 45 may from time to time be reasonably required
f=o 7 - F - - \‘:l
by MBI

Borrower shall cause Generzl Contractor to maintain the following insurance and, upon request by MBI
furnish ta MBI evidence of such insurance coverage and payment of premiums therefore:

{1 Coverage for claims under worker's compensation, disability benefits and
other similar emplovee benefit acts which are applicable to the construction or
rehabilitation of the Improvements and the development of the Project in an amount equal
to the statutory limit in the state where the Project are located. All policies shall name MBI
as g certificate holder.

Barrower and MBI shall be named as insured, g3 their interests may appear, on cach policy of insurance
with the originals of such policies to be issued to MBI together with appropriate endorsement thereto.
evidence of payment of premiums thereon and written agreements by the insurer or insurers therzin to give
MEI not less than thirty (307 davs' prior written notice of any intention to cancel. All insurance coverages
required by this Agreement and the other Loan Documents must be provided by insurance companies
acceptable to MBI that are rated at least an “A- X" or better by Best's Insurance Guide. All insurance
policies shall contain terms and conditions acceptable to MBL - Borrower may satisfy the insurance
requirements sel forth in this Section by causing the general contractor to maintain all, or any part, of the
required insurance coverage provided Borrower is named #s an additional insured on all such insurance
policies.
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ip Borrower will not carry any separate insurance on the Project concurrent in kind
or form with any insurance required hereunder or contributing in the event of loss without MBI's
prior writlen consent (which consent shall not be unreasonably withheld, conditioned, or delayed)
and. in the event MBI grants its consent, any such palicy shall nevertheless have altached therelo a
standard non-contributing morlgagee clause, with loss payable to MBI, and shall otherwise meel
all other requirements st forth in this Agreement.

(q) Borrower  shall cause each contractor and subcontractor involved in the
construction or rehabilitation of the Improvements to obtain and carry at all times (1) contractor’s
comprehensive general liability insurance including premises and operations liability, products and
completed operating liability to be maintained for two years after the date the construction or
rehabilitation of the Improvements is substantially completed, broad form property damage
liability, blanket contingent liability operations. operations of subcontractors, completed
operaiions, contractual liability insurance and comprehensive automobile liability insurance
{including hired and non-owned liability) with severability of interests and with combined single
limit and general aggregate coverage for personal and bodily injury and property damage of at least
$1.000,000.00 for cach occurrence and with $2,000,000 excess lability coverage, and (i1} coverage
for claims under worker's compensation, disability benefits and other similar employee benefit acts
which are applicable to the construction ar rehabilitation of the Improvements and the development
of the Project in an amount equal to the statutory limit in the State where the Project is Iocated.

(r) Borrower shall cause each architect. engineer and other design professionals
involved in the design ar construction or rehabilitation ol the Improvements to obtain and carry at
all times (i) contractor’s comprehensive general liability insurance including premises and
operations liability, products and completed operating liability to be maintained for two vears after
the date the construction or rehabilitation of the Improvements is substantially completed, broad
form property damage liability, blanket contingent liability operations, operations of
subcontractors, completed  operations.  contractual  liability  insurance and  comprehensive
automobile liability insurance (including hired and non-owned liability) with severability of
interests and with combined single limit and general aggregate coverage for personal and bodily
injury and property damage of at least $1.000,000.00 for cach occurrence and with $2.000,000
excess liability coverage, (ii) coverage for claims under worker's compensation, disability benefits
and other similar employee benefit acts which are applicable o the construction or rehabilitation
of the Improvements and the development of the Project in an amount equal to the statutory limit
in the Stale where the Praject are located, and (iii) Architects & Engineers Protessional Liability
insurance covering errars and/or omissions in the performance of professional services in
conjunction with the Project in amounts satisfactory 1o MBI, with coverage continuing for a five-
vear discovery period after acceptance in which claims can be made.

(5] Borrower will maintain at all times Borrower's existence in good standing under
the laws of the State of Indiana, and shall (1] retain its name as set forth on page 1 hereof. and (2)
maintain its existence in good standing in cach state in which it conduets business.

1) Borrower will cause the construction or rehabilitation of the Improvements to
commence on or before the Termination Date and to continue without stoppage or delay in excess
of ten (10) Business Days. except for delays bevond the reasonable control of Borrower, until the
construction or rehabilitation of Improvements has been completed in accordance with the Plans
and Specifications, as approved by MBI,

i) [ This paragraph is intentionally lett blank].
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(v) [This paragraph is intentionally left blank].

(w) Borrower will cause all of the construction contracts lor the Improvements to
cortain Nxed-prices.

(%) Borrawer will notify MBI, upon MBI's request at any time and [rom time to time.
of all sites at which Borraower is conducling business or at which inventory, equipment or other
assels ol Borrower are located.

(¥) Borrower will provide to MBI, promptly upon its execution. & copy of cach
contract exeeuted by Borrower that is material 1w the operation of Borrower's businesses, and give
prompt written notice to MBI of any act of default by Borrower under any existing or luture
contract, which default could have a material adverse effect on the financial condition or business
operations of Borrower, or any acceleration of any indebtedness caused thereby.

n

{7) [This paragraph is intentionally left blank].
{aa)  [This paragraph is intentionally lefl blank].

(bhy  Borrower will comply with all applicable federal. state and local slatutes,
regulations and ordinances.

ee) Borrower will from time 1o time upon the request of MBL furnish o MBI
information regarding arrangements between Borrower and its suppliers and further assurances that
Borrower has the financial and operational ahility and capacity. to perform its obligations
hereunder,

(dd)  Borrower will indemnily and hold MBI harmless from and against any and all
claims, losses, damages, setoffs, counterclaims or expenses (including attorneys’ fees and costs)
which MBI may sustain as a result of the transactions evidenced by this Agreement or because of
the breach of or inaccuracy in any of the representations and warranties contained in this Agreement
or in any other document executed by Borrower in connection herewith or in any other writien
communication of Borrower to MBI in connection with the transactions secured hereby whether or
not any such inaccuracy was known by Borrower to be incorrect. including but not limited o
construction-related claims unless the claim for indemnification is the result of the gross negligence
or intentional misconduct of MBL

o) Borrower will indemnify, defend and hold MBI harmless from and against any
claim, loss or damage to which MBI is subjected as a result of the presence of any Hazardous
Material or the use, handling, storage, transportation or disposal thereof within or upon any real
estate owned by Borrower or violation of the covenants, representations and warranties contained
in this Agreement unless such matters arise solely out of the gross negligence or intentional
misconduct of MBL

(ff) Borrower will notity MBI in writing within ten (10} days after obtaining
knowledge of the initiation of any criminal investigation or proceeding initiated by any federal,
state or local agency, department, or instrumentality against (i) Borrower, (1) any Maker, or (iii)
any emplovee of Borrower if such investigation or proceeding could have a material adverse effect
on the financial condition, business operations or assets of Borrower or result in any collateral
granted to MBI in connection with the Loan being seized pursuant to |8 U.S.C. See. 1963, 21
1.8.C. Sec. 853, 21 U.S.C. Sec, 881, 46 App. U.S.C. Sec, 1904, L.C. 34-24-1 et seq. or any similar
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tederal, stale or local law and/or regulation adopted in publications promulgsted pursuant to such
laws. or as such laws or regulations may be further amended. modified or supplemented.

(zg)  Borrower will not create or permil to exist any mortgage, deed of trust, pledge.
security interest, title retention device or other encumbrance on the Project or any other property.
right. or assel owned or hereafter acquired by Borrower, except for the Permitted Encumbrances.

(hh)  Borrower will not dispose of any ol 1s assets or properties other than in the ordinary
course of business for fair value,

(i1} Borrower will not directly or indirectly make (i) any loan, gift. distribution. transfer
or advance of cash or other real, personal or intangible property. or (i) any transter of any other
benefit or thing of value to any person except for fair value received by Borrower: it is intended
that this paragraph prohibit, by way of example and not by way of limitation, any payvment by
Borrower characterized as a commission or referral fee, and any payvments by Borrower
characterized as the consideration for a purchase 1o the extent that such payment is not bona fide
or exceeds the real value received by Borrower,

{ij) Borrower will not make payments (o any affiliate of Borrower out of disbursements
from the Loan except for payvments approved by MBI 1o a general contractor or subcontractor for
the construction or rehahilitation of the Improvements or as otherwise included in the Development
Budget.

(kk) Borrower will not make any capital distributions to any member of Borrower.

(11 Borrower will not assume, guarantee or otherwise become liable as guarantor or
surety for the obligation of any person or entity except in connection with the endorsement of
checks for deposit in the ordinary course of business and other similar collection transactions in the
ordinary course of business and construction contracts for the Improvements.

frmrm)  [This paragraph is intentionally left blank].

(nn) Borrower will not make any financial arrangements for borrowed money through
any financial institution, entity or party other than MBI, except as specifically permitted by this
Agreement.

(o0} Borrower will not directly or indirectly make any payment or transfer to any
affiliate, member or employee of Barrower, except for certain Costs of Construction in the amount
and at the time set forth in the Development Budget,

e Borrower will not perform or cause to be performed any excavation or fill activity
or other acis which would in any way destroy, eliminate, alter, obstruet, interlere with or otherwise
affect any Wetlands unless in compliance with applicable laws ar other governmental regulations.

(qq)  Borrower will not take any action, allow any event to occur or permit a condition
to exist which could materially and adversely affect Borrower's ability to complete its obligations
under the terms of this Agreement, the Note or any other instruments, agreements or documents

required of Borrower hereunder.

irr) Borrower will not change the nature of Borrower's business.
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(25) Except as otherwise expressly permitted pursuant o the Loan Documents,
Borrower will not make any change in the key management of Borrower.

(tt) Except as otherwise expressly permitted pursuant to the Loan Documents,
Borrower will not sell, convey, transfer. further mortgage, change the form of ownership. or
encumber or dispose of the Project, or any part thereof, or any interest therein (including without
limitation any right to collect any income therefrom).

{uu)  Borrower will nol enter into any consolidation. acquisition or merger.

(vv)  DExcept as otherwise expressly permitted pursuant to the Loan Documents,
Borrower will prevent anyone having a direct or indirect legal or beneficial ownership interest in
Borrower from selling, conveving, transferring, pledging or encumbering any stock, partnership,
membership or beneficial interest in Borrower, or entering into any agreement o do so, whether
such event is voluntary, inveluntary or by aperation of law,

{(ww) Dorrower shall remain at all times a single purpose entity which (i) is formed or
organized solely for the purpose of acquiring, developing, operating and owning a real property
inferest in the Project and the activities incidental thereto, (ii) does not engage in any business
unrelated ta the Project, (1i1) does not have any assets other than those related to its interest in the
Project and the cash revenue generated therefrom, (1v) does not have any indebtedness (including
contingent liabilities) other than the Loan, the Other Awailable Sources of Funds, and any
indebtedness which is otherwise expressly permitted under the terms of the Loan Documents, {v)
maintains its books and records, accounts separate and gpart from the books, records and accounts
of any other entity, and (vi) holds itself out as being an entity separate and apart from any other
entity.

(xx)  Borrower will comply in all material respects with all the terms of; and take all
actions necessary o comply in all material respects with and keep in full foree and effect all of the
agreements providing for the payment to Borrower of the Required Equity and of the Other
Available Sources of Funds, and will not terminate {(except in accordance with its terms) or
materially modify any such agreements without the prior written consent of MBL

(v¥)  Borrower shall cause the Investor Member to contribute the Investor Member's
Equity as set forth in the Operating Agreement as soon as Borrower [s entitled to suc h funds.
Borrower shall cause the Investor Member's Initial Equity Payment and other Investor Member’s
Equity 1o be paid out in the amounts and at the times required by the terms of the Operating
Agreement, without any adjustments except as specifically provided for in the Operating
Agreement.

{zz)  Borrower shall take any and all lawTul actions reasonably required to assure that:
(i) the Borrower, Managing Member and the Project continue to comply with the Operating
Agreement, (ii) Borrower, each Maker and the Managing Member will perform all of the
requirements and acls set forth in the Operating Agreement as required by the Operating
Agreement, and (iii) the Investor Member will fund the entire Investor Member's Equity in
accordance with the Operating Agrecment.

(aaa) Each installment of the Investor Member's Equity shall be made in accordance
with the Operating Agreement.

(bbb) Rorrower shall furnish to MBI copies of all correspondence and documents
regarding any amendments, defaults or capital contributions { including but net limited 1o
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correspondence and documents regarding any reductions in Investor Member's Equily) pertaining
to the Tax Credits and the Operating Agreement, and shall do and cause all lawful sets and things
reasonably necessary to preserve and maintain the Project’s eligibility for the Tax Credits.
Additionally, Borrower shall notity MBI if Borrower reasonably anticipates a reduction in any
installment of Investor Member®s Tquity.

{cce) | This paragraph is intentionally lefl blank].

(ddd) Borrower shall record on a timely basis the Extended Use Agreement in
conjunction with the grant of low-income housing tax credits lor the Praject approved by MBI with
respect to the Project.

{see)  Borrower shall develop the Project in & manner which satisfies, and shall continue
to satisfy, all restrictions and requirements, including. without limitation, date placed in service,
Cualified Basis, tenant income and rent restrictions applicable to projects that are allocated the Tax
Credits,

(fff)  Borrower shall provide a copy to MBI ol any notice required to be given by the
Investor Member pursuant te the terms of the Operating Agreement.

{ggg)  Borrower shall furnish to MBI final certificates of occupancy for all unils in the
Project, if required by the authority with jurisdiction, and third-party verification acceptable 1o MBI
that the Project is completed in accordance with the Plans and Specifications.

{hhh}  Borrower shall not amend, lerminate or breach any contract for the development.
construction, rehabilitation or management of the Improvements (except lor change orders
permitted herein), including without limitation the general construction contract, the management
agreement or the architect agreement relating 1o the Project.

(1ii) Except as otherwise expressly permitted pursuant to the Loan Documents,
Borrower shall not amend the Operating Agreement without MBI prior written consent.

(i Borrower shall tender (1) such portion of the Investor Member's Second Equity
Pavment to MBI necessary in an amount that is sufficient to repay a portion of the oulstanding
principal balance of the Loan and (ii) such portion of the Invesior Member's Third Equity Payment
to MBI necessary in an amount that is sufficient to repay the outstanding principal balance of the
Loan, such portions of the Investor Member's Equity shall be immediately tendered by Borrower
to MBI upon Borrower's receipt of such Investor Member's Equity, or any portion thereof, pursuant
to the terms and conditions of the Operating Agreement.

(kkk) [This paragraph is intentionally left blank].

{I11)  [This paragraph is intentionally left blank].

{mmm) Borrower shall cause a minimum of fifty percent { 30%) of the costs of the Project
to be funded with proceeds of the Bonds and the TE Seller Note and otherwise comply with the

requirements of the Code to maintain the Bonds™ tax-exempt status.

nnn)  Borrower shall record on a timely basis the LURA in conjunction with the issuance
of tax-exempt bonds for the Project approved by MBI with respect to the Praject.
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{poo)  Prior to the date on which the Bonds have been paid in full, Borrower shall not
make any pavments of Delerred Developer Fees.

ARTICLE XV.
LOAN ADVANCEMENTS AND USE OF PROCEEDS

Section 15,1 Written Advancement Request. Upon the satisfaction of all terms and conditions
containad in this Agreement for the advancement of proceeds ol the Loan (including without limitation the
conditions set forth in Section 9.1 and Section 10,1, MBI will from time to time. but not more than once
per calendar month, advance principal on the Bonds 1o, or for the henefit of, Borrower upan the written
request by an authorized representative of Borrower (o finance Costs of Construction. The proceeds of all
advancements obtained by Borrower under this Agreement shall be used solely for the payment of Costs of
Construction and any other proper charge incurred by Borrower in making the Loan. Each application
required for an advancement of the Loan shall be accompanied by a Draw Request from Borrower an a
form approved by MBI and shall be only Tor work done upon the Real Estate or proper charges Incurred by
Borrower in the making of the Loan and shall be accompanicd by copies of all invoices for hard and soft
costs and such other suppaorting documentation required by the terms of this Agreement.

Section 152 Supporting Documentation lor Each Hegquest.  Fach Draw Request shall be
supported by (1) an ALA Form GT02/GT03 (or such similar forms acceptable to MBI for construction or
rehahilitation of the Improvements and the purchase and installation of the Personal Property, executed by
Borrower, the general contractor and the architeet of record in form and substance acceplable 10 MBI
{ii) anv further affidavits and requests for payment which MBI may require. (iii) if requested by MBI &
conditional acknowledgment of payment and release of lien from the general contractor which conditionally
waives the general contractor’s rights (o file & lien against the Project as to any work performed or furnished
and materials supplied in the construction or rchabilitation of the Improvements and furnishing of the
Personal Property down to the date of the advancement contingent upon payment in full from the requested
advancement of the amount specifically stated in the lien waiver as currently due and pavable to the general
contractor from Borrower. less any applicable retainage, and (iv) acknowledgments of payment and releases
of liens down to the date covered by the last advancement from any contractor, architect, subcontractor,
mechanic, journevman, laborer, materialman, lessor leasing construction or other equipment and tools, or
other person against the Proiect, covering all work performed or furnished and materials supplied in the
construction or rehabilitation of the Improvements, and/or lien waivers from all contractors, subcontraciors,
architects, mechanics, journeymen, laborers, materialmen, lessors leasing construction or other equipment
and tnols, or other persons entitled to a lien, walving their rights to file liens against the Project as to any
wark performed or furnished and materials supplied in the construction or rehabilitation of the
Improvements and furnishing of the Personal Properly down to the date of the last advancement. Each
Draw Request for non-construction items shall be supported by whatever documentation MBI may
reasonably require,

Section 15.3 Supporting Documentation for Final Regquest.  Concurrently with the Draw
Reguest for the final advancement of the Loan for construction costs, Borrower shall deliver to MBI (1) a
Cerlificate of Substantial Completion executed by Borrower, the general contractor and the architect of
record. (ii)a copy of a certificate of occeupancy or completion for the Improvements issued by the
appropriate governmental authority, il certificates of occupancy or completion are available and routinely
issued for such types of improvements. and (1i1) a complete list of all subcontractors, suppliers. materialmen.
architects, contractors and any other party who has provided labor, materials or services in connection with
the development, construction or rehabilitation of the Real Estate and Improvements and who may be
entitled to a lien thereon, Within ten (10) davs after making the final advancement of the Loan to Borrower,
if requested by MBI, Borrower shall deliver to MBI acknowledgments of payment and releases of liens
from any contractor, architecl, subcontractor, mechanic, journcyman, laborer, malerialman, lessor leasing




construction or other equipment and tools, or other person against the Project, covering all work performed
or furnished or to be performed or furnished and materials supplicd or to he supplied in the construction or
rehabilitation of the Improvements, and/or final lien waivers from all contractars, architects, subcontractors,
mechanics, journgvmen, laborers, malerialmen, lessors leasing construction or other equipment and tools,
or other persons entitled to a lien, waiving their rights 1o fle liens against the Project as to any wark
performed or furnished or to be performed or Turnished and materials supplied or to be supplied in the
construction or rehabilitation of the lmprovements and furnishing of the Personal Property.

Section 15,4 Approval of Each Draw Reguest by Construction Consultant. MBI shall have the
right to require a Construction Consultant 1o review the Development Budget and each Draw Request. and
any supporting materials submilled by Borrower in connection with the Draw Request. Prior to making the
reguested advancement, the Construction Consultant must certify to MBI (1) that the construction or
rehabilitation of the Improvements can be completed as shown by the Development Budget, {ii) what the
percentage of completion of the Improvemenis is as of the time of such requested advancement. (111) that
the Draw Request conforms with the Development Budget, and (iv) such ather matters as MBI may require
in connection with such Draw Request, The certilication of the Construction Consultant shall verity the
percentage, cost and schedule of the completion of the construction or rehabilitation of the Improvements,
the amount of the materials stored at the Real Estate, and the compliance of the construction with the Plans
and Specifications and any applicable building codes, ordinances, regulations and requirements,

Section 15.5 Advancements Belating to Construction and Materials Costs. The advancements
tor which Borrower shall be entitled, with respect to construction and materials costs, shall be the wtal of (i)
the purchase price of Uninstalled Materials for which MBI has approved funding pursuant to the terms of
this Agreement, plus (11) the cosl of the portions of the work acceptably completed less prier advancements
with respect thereto and any applicable retainages required by MBI all as certified by the Construction
Consultant; provided however, Borrower shall not be entitled to and MBI shall have no obligation to make
an advancement if either prior to such advancement or after the intended application of the proceeds ot such
advancement the Loan is not In Balance. Mo advancements lor construction costs shall be made. however,
unless and until all work requiring an inspection at the time by municipal or other governmental authorities
having jurisdiction has been duly inspected and approved by such authorities.

Section 156  Conditions Relating to Uninstalled Materials.  The advancements 1o which
Borrawer shall be entitled with respect to Uninstalled Malerials shall be subject to such funding conditions
as MBI may [rom time to time require in its sole but reasonable discretion. Notwithstanding anything
contained herein 1o the contrary, MBI shall have no obligation to advance more than One Hundred
Thousand and 00100 Dallars ($100.000.00) at any time for Uninstalled Materials,  The funding conditions
required by MBI for Uninstalled Materials may include, without limitation, the [ollowing: (1) that Borrower
provides prool the Uninstalled Materials are ully insured in a manner scceptable to MBL (ii) the
Uninstalled Materials have been inspected by a third party acceptable to MBI (iif) MBI has been furnished
with satisfactory evidence that title to the Uninstalled Materials has been transferred 1o Borrower free and
clear of all liens and security interests except the lien and security interest granted to MBL (iv) the
Uninstalled Materials are stored in a manner and at a location that provides for a level of security acceptable
to MBI, (v) the amount of the Loan funded for any Uninstalled Materials may not include any costs lor the
installation of such Uninstalled Materials into the Project, and {vi) all Uninstalled Materials must be
incorporated into the project within sixty (60) days ol either the date Loan proceeds were advanced for such
Uninstalled Materials, or sixty (60} days from the date the Uninstalled Materials were purchased by
Barrower as an equity contribution by Borrower to the Project. MBI shall have the right from time to time
to inspect any Uninstalled Materials until they are incorporated into the Project. Borrower shall reimburse
MBI upon demand for all costs incurred in connection with inspection of Uninstalled Materials.
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Section 157 Retainase Requirements. MBI shall have the right, at its reasonable sole
discretion, to require & ten percent (10%) retainage be withheld from advancements under the Loan Tor any
construction cosl. Any relainage reasonably required by MBI shall be funded upon the completion of the
work. in a manner acceplable to MBI, of the construction item for which the retainage was required.

Section 158  Advancements for Line ltems. The Development Budget includes as ling items
the cost of all labor, materials, equipment, fxtures and furnishings needed for the completion of the
construction or rehabilitation of the Improvements. and all other costs, fees and expenses relating in any
way whatsoever to the development of the Project and the operation of the Project prior to the Target
Completion Date. Borrower agrees that cach advancement under the Loan shall be used only for the
payment of those line item costs on the Development Budget for which the Draw Request specifically
references. Except as specilically permitted in this Agreement. MBI shall not be obligated to make any
advancements [or any category of costs set forth as a line item on the Development Budget which is greater
than the amount set forth for such category in the Development Budget. Except for the line item for the
Interest Reserve and subject to MBI's prior consent {which consent shall not be unreasonably withheld,
conditioned. or delaved), Borrower may apply savings from one category of line item costs on the
Development Budget to cost overruns in another category of line item costs on the Development Budget or
to the contingency fund ling item on the Development Budget. or to any other unbudgeted cost, provided:
{1} no Event of Default then exists hereunder, (ii) all costs to be paid out of the category of line item cosls
from which funds are being reallocated have been paid or sufficient sums remain in said line item 10 pay
such costs when the same become due, or (111} said savings are actual savings and are documented 1o the
satisfaction of MBI and the Construction Consultant in their discretion.

Section 15,9  Unsatisfactory Work. [ the Construction Consultant or MBI shall determine that
any [nsatisfactory Work has occurred, MBI shall be entitled to (i) withhold from advancements of the
[.oan such amounts which are intended to pay for the carrection of the Unsatisfactory Work and (i) require
the construction work on such portion of the Improvements to be stopped until such time as MBI and the
Construction Consultant are satisfied that the Unsatisfactory Work is corrected. Nao such action by MBI
shall be deemed to affect Borrower™s obligation to complete the Improvements on or before the Target
Completion Date. MBI shall, subject to compliance by Borrower with all other applicable requirements of
this Agreement, be required 10 make advancements of the Loan with respect to such Unsatistactory Work
only after the Construction Consultant and MBI shall have determined that the work which had been
identified as Unsatisfactory Work has been corrected to the satislaction of the Construction Consultant and
MBI

Section 15,10 Advancement Account. Other Advancement Requirements. Unless otherwise
permitted by MBI, the advancements of the Loan shall be made by MBI to a special account maintained by
Borrower with MBI for the receipt and disbursement of the proceeds of the Loan, MBI may, at its
discretion, require that payments to the general coniractor which relate to any work performed by any
subcontractor be made by checks payable jointly to the general contractor and each such subcontractor that
MBI designates. In addition. MBI may. at its discretion, require that all or any disbursements of the Loan
e funded through a title insurance company with the title insurance company making payment directly to
the partics who are to be paid from the proceeds of such advancement.

Section 15.11  Limitation on Total Amount Advanced. Anything contained herein to the contrary
notwithstanding. it is stipulated and agreed that MBI shall not be obligated to advance under the Loan more
than the lessar of (1) the total principal amount of the Loan, or (ii) the total of (A) the costs as shown on the
Development Budget which are actually incurred by Borrower minus (B) the amount from time te time ol
the Non-Contingent Reguired Equity minus (C) the from time to time advanced partions of the Other
Available Sources of Funds.
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Section 15,12 MBI's Right to Advance without Borrower Request, MBI, without a request from
Borrower, shall have the right, but not the obligation, from time o time W advance funds under the Loan
to pay (1) any amounts owed by Borrower under the Loan, ineluding, but not limited to, imterest acerued on
the Loan and any fees and expenses for which Borrower is obligated to reimburse MBI pursuant to the
terms of this Agreement or any other Loan Document, (ii) any cosls, premiums, fees, expenses, or other
charges incurred in connection with the Loan, the Bonds or the Project which Borrower has agreed to pay
pursuant to the terms of this Agreement or any other Loan Document, including without lTimitation real
estate taxes and insurance premiums, and (iii) any other cost, expense or charge for which Borrower”s
Filure to pay has created an Event of Default under this Agreement or under any of the othar Loan
Documents, In each such instance, the Mnds so advanced by MBI shall be paid directly to such other party
to whom payment is owed, and evidenced by the Note and secured by the Loan Documents te the same
effect as 1f such funds had been advanced directly to Borrower and MBI shall promptly provide Borrower
with written notice after each such advance. ilany,

Section 15.13 | This paragraph is intentionallv lel blank].

Section 15.14  Disbursement of Interest Reserve, The amount ol the Loan was determined on the
basis of the Development Budget approved by MBI, setting lorth, smong other things, the estimarted accrued
interest on the disbursed principal of the Note during the term ol the Loan. Subjeet to the satisfaction of all
terms and conditions in this Agreement for the advancement of proceeds of the Loan (including without
limitation the conditions set Torth in Section 4.1 and Section 5.1, Borrower shall be entitled to
advancements of the Loan to pay inierest as it accrues on the Loan up to the Interest Reserve Amount.
Borrower hereby authorizes MBI to disburse on each day when interest is due and payable under the Note
a portion of the Loan sufficient 1o pay accrued interest then due and payvable on the Note, and the amount
thersof shall increase the principal of the Note outstanding and shall reduce the balance of the Interest
Reserve Amount. In lieu of disbursing Loan proceeds to Borrower for payment of accerued interest thereon,
MBI may handle such dishursement and payment by making appropriate entries on the books and records
of MBI MBI shall have no abligation to disburse the Interest Reserve Amount (i) 17 any condition set forth
in this Agreement for the advancement of proceeds of the Loan has not been satisTied or (i) during any
period in which there exists an Event of Detault. Notwithstanding anything to the contrary contained in
this Agreement, at such time as the Interest Reserve Amount has been fully funded, MBI shall have no
obligation 1o disburse any portion of the Loan to pay acerued interest then due and pavable on the Note.

Section 1515 Interest Begins Accruing at Time ol Advancement. Borrower expressly agrees
that interest shall accruc, at the rate of interest specified in the Mole, on the principal amount of each
advancement of the Loan from the time such advancement is made by MBI whether advanced directly to
Borrower, or 1o the Title Company, or to any other applicable third party to whom Borrower his requested
the advancement be made. With respect to 2ach Loan advancement made by wire transfer, the advancement
shall be deemed 10 have been made when funds are wired by MBI regardless of when such Loan proceeds
are actually received, or applied. by such party.

Section 15,16 MBI's Right to Waive Advancement Procedures.  Any of the advancement
procedures or requiremnents set forth herein may be waived by MBI at the time of any advancement: hawever,
any such waiver by MBI at the time of a particular advancement shall not be deemed or construed as a waiver
of the right of MBI to require full compliance with all procedures and reguirements with respect to any
succeeding advancement.

Section 15.17  Disbursement of Investor Member's Equitv. Borrower shall cause notice of all
disbursements of Investor Member's Equity to be promptly provided to MBI along with copies of any and
all lien waivers provided to uny Maker andfor to Investor Member,
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ARTICLE XV
LOAN IN BALANCE

Section 16.1  Loan in Balance. MBI shall have no obligation 1o make any advancement of the
[oan al any time unless Borrower has contributed all Non-Cantingent Required Equity toward the costs of
the Project as shown on the Development Budget. The Non-C ontingent Required Equity shall remain
invested in the Project and Borrower shall not be entitled to any reimbursement for such equity funds from
advancements of the Loan or otherwise until the Loan is paid in full. Borrower shall cause the Loan to be
In-Balance at all times. If at any time MBI determines that the Loan is not In-Balance, then upon the
demand of MBI, Borrower shall put the Loan In-Balance by depositing in a restricted account with MBI an
amount equal to the amount MBI determines is needed to bring the Loan In-Balance, such amount to be
held and disbursed as provided Tor in this Section. Borrower may not pui the Loan In-Balance by amending
the Development Budgel (o increase the Deferred Developer Fees unless such amendment is consented 1o
in writing by MBI, provided MBI shall have no obligation to give any such consent and such consent may
bhe withheld by MBI at 115 sole but reasonable discretion. [frequired by MBI atany time after the occurrence
and during the continuanve of an Event of Default. Borrower shall also deposit, or cause to be deposited,
with MBI in one or more restricted accounts the Confingent Required Equity which Borrower is 1o
contribute toward the cost of the Project. All such amounts deposited with MBI pursuant to this Section
shall be advanced to Borrower from time to time, pursuani 1o the same advancement procedures set Torth
in this Agreement for advancements of the Loan, to fund the remaining Costs of Construction before any
further advancements of the Loan shall be made. Until all Non-Contingent Required Equity and any other
amounts required to be deposited with MBI pursuant lo this Section have been paid or deposited with MBI
and applied toward the payment of the Costs of Construction, MBI shall not be required to make any further
advances of the Loan.

ARTICLE XVII.
EVENTS OF DEFAULT

Section 17.1  Events of Default. The occurrence of any of the following events or circumstances
shall constitute an event of default hereunder (each such event or circumstance is herein referred o as an
“Fvent of Default™):

(@) A failure by Borrower to pay when due any installment of interest or principal due
and payable pursuant to the terms of this Agreement or the Nole and the continuation of such failure
for a period of ten (10) days after written notice of such failure has been sent to Borrower: provided,
however. afler two (2) such notices in & twelve (12) month period, an Event of Defiult shall exist
hereunder il such principal or interest is not paid when due:

)] A failure by Borrower or any other obligor to pay upon demand or when due, any
other amounts due and payable pursuant to the terms of the Note, this Agreement or any of the
ather Loan Documents and the continuation of such failure for a peried of ten (10) days after written
notice of such Mailure has been sent 10 Borrower,

{c) A failure by Borrower to maintain any insurance policies as required hereunder
and the continuation of such failure for a period of ten {10) days alier written notice of such failure
has heen sent to Borrower,

id) A default under or a failure by Borrower to observe or perform any agreement or
covenant contained herein which default or failure can be cured by the payment of money and the
continuation of such default or failure for a period of ten (10} days after written notice of such
deflault or failure has been sent to Borrower,
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(2) A detfault under or a failure by Borrower to observe or perform any ather agrecment
or covenant contained herein or in the Loan Documents (for which a cure perind is not already
specified) and the continuation of such default or failure for a period of thirty (307 davs after written
notice of such defaolt or failure has been sent to Borrower; provided, however, that if the nature of
a default is such that it can be cured by Borrower but cannot be cured within the thirty (307 day
period provided above or by the payment of money by Borrower, and it Borrower (i) commences
efforts o effect such cure within such thirty (300 day period and thereatter diligently proceeds to
take such aetions as may be reasonably required to effect such cure and {ii) provides writien notice
o MBI within such thirly (307 day period deseribing what efforts it has commenced and intends to
continue 1o elTect such cure, the thirty (307 day cure period provided above shall be extended for a
pericd ending the earlier of (i) ninety (90) days after the expiration of such thirty (30} day cure
period provided above, (i1) the date as of which Borrower shall cease the diligent pursuit of such
gelions as may be reasonably required to effect such cure, or (iii) the date as of which the cure of
such defaull by Borrower shall become impossible;

() Any warranty, representation, certification or statement made by Borrower in this
Agreement, inany of the other Loan Documents or in any certification or other agreement or
document executed or delivered in connection herewith is false or incorrect in any material respect
upun the date when made or deemed 10 be made or repeated and is net cured 10 the satisfaction of
MBI within thirty {307 days afier MBI provides notice as required hereunder; provided, however,
that if Investor Member (i) commences efTorts 1o replace the Managing Member as managing
member of the Borrewer with an alfiliate of the Investor Member as permitted by this Agreement
and (o efTect a cure acceptable to MBI within such thirty (30) day perind and thereafter diligently
procecds to take such actions as may be reasonably required to so replace Managing Member and
effect such cure and (i) provides written notice to MBI within such thirty (30) day period describing
what cfforts it has commenced and intends to continue to effect such cure, the thirty (30) day cure
period provided abowve shall be extended for a period ending the earlier of (1) ninety (90) dayvs after
the expiration of such thirty (300 day cure period provided above, (i) the date as of which Investor
mMember shall cease the diligent pursuit of such actions as may be reasonably required to effect
such cure, or (iii) the date as of which the cure of such default by Invesior Member shall become
impossible;

izl The occurrence of a Prohibited Transfer;

ih) The neeurrence of an “Event of Default”™ under the Mote or any of the other Loan
Documents {for purposes of this paragraph, an *Event of Defaull™ under shall mean the oceurrence
of any event or circumstance which is either defined as, or would constitute, an “Event of Default™
under the terms of such Loan Document);

)] With respect to any Loan Document which does not contain an express definition
for an “Event of Default™, the occurrence of any default under such Loan Document and a failure
to cure such default within the applicable cure period specified herein ar therein, if any,

i In the event the Praject is abandoned or the construction or rehabilitation of the
Improvements or installation of the Personal Property is stopped or delaved. except for delays
bevond the reasonable control of Borrower, and such event continues for a period of thirty (30)
davs aller written notice of such default or failure has been sent to Borrower; provided, however,
that if Investor Member (i) commences efforls o replace the Managing Member s managing
member of the Borrower wilh an afMiliate of the Investor Member as permitted by this Agreement
and to effect such cure within such thirty (307 day period and thereafer diligently proceeds to take
such actions as may be reasonably required to so replace the Managing Member and effect such
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cure a&nd (i) provides written notice to MBI within such thirty (30) day period describing what
elTorts it has commenced and intends (o continue to effect such cure, the thirty (30) day cure periad
provvided shove shall be extended Tor a period ending the carlier of (1) ninety (90} days after the
expiration of such thirty (30) day core period provided above, (ii) the date as of which Investor
Member shall cease the diligent pursuit of such sctions as may be reasonably requirad to effect
such cure, or (iii) the date as of which the cure of such default by Investor Member shall become
impossible:

(k) In the event (i) the Improvements are not completed in substantial compliance with
the Plans and Specifications, as approved by MBI and any applicable statutes, ordinances, codes,
rules and regulations of ¢ivil authorities having jurisdiction, and all of the Personal Property
required or contemplated by the Plans and Specifications has not been installed within 90 days atter
the Target Completion Date, or (i) the construction or rehabilitation of the Improvements or
installation of the Personal Property is delayed for any period of time for any reason whatsoaver
and MBI determines, in ils reasonable judgment, that the construction or rehabilitation of the
Improvements and the installation of the Personal Property required or contemplated by the Plans
and Specifications will not be completed within 90 diys after the Target Completion Date;

i In the event any mechanic’s lien or other lien (other than the Permitted
Encumbrances) shill be asseried or fled against the Project and such lien shall notl be released,
bonded over or insured over by a title insurance company in & manner satisTactory 1w MBI within
sixly (600 days aller the assertion or [ling thereol;

im) In the event any lawsuit shall be filed against Borrower (1) which enjoins the
ongoing construction or rehabilitation of the Improvements or effectively causes the construction
or rehabilitation of the Improvements to be stopped or delaved, or (1) which, if adversely
determined. would substantially impair the ability of Borrower to perform its obligations under the
Loan Documents or complete the construction or rehabilitation of the Improvements by the Target
Completion Date, and which is not dismissed within sixty (60) days after its filing:

in) A Tailure of the Loan o be In-Balance as required by Section 16,1 of this
Agreement and the continuation of such failure for a period of ten (10) days after written notice of
such failure has heen sent to Barrower;

) In the event all of the conditions set forth in Section 9.1 of this Agreement have
not occurred or otherwise been satisfied or waived by MBI in writing on or belore the Termination
Drate;

ip The disselution, liguidation, winding-up or termination of Borrower or the
business of Borrower:

iql Excepl for organizational changes otherwise expressly permitted under the Loan
Documents, the occurrence of any material arganizational change in Borrower or Managing
Member. or the occurrence of any organizational change that requires a “transfer of physical assets™
ar a “modified review transfer of physical assets™ as such terms are defined by HUD;

ir) A consolidation or merger of Borrower;

(5] An assignment by Borrower for the benelit ol its creditors;
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(t) The appointment of 4 receiver, trustee, custodian or liguidator for Borrower or any
of its assets, which appointment is consented to or, it not consented to. shall not be removed or
discharged within sixty (60 days afier such appointment;

() The filing of a petition by or on behalt of Borrower for relief under the United
States Bankruptey Code, or under any other present or future state or federal law regarding
bankruptey, reorganization or olher debtor relief law, which petition is consented to or, if
involumary. remains undismissed for sixty (80) davs after such filing;

i) One or more uninsured judgments for the payment of money shall have been
entered against Borrower or any Maker, which uninsured judgment or judgments exceed Two
Hundred Fifty Thousand and 00700 Dollars ($230,000.007 in the aggregate with respect to
Borrower ar any such Maker, and such judgment or judgments shall have remainad undischarged
and unstaved for a period of ninety (90) consecutive days, and, in the event such judgment or
judgments are entered against any Maker, the failure of Borrower to provide a substitute
accommadation party acceptable to MBI, inits sole but reasonable discretion, within ninety (90)
davs after such judgment or judgments have been enlered;

(W) An assignment by any Maker for the benefit of its creditors and the failure of
Borrower to provide a substitute accommodation party acceptable 1o MBI, in its sole but reasonable
discretian, within sixty (60 davs after such assignment;

(%) The appointment of a receiver, trustee, custodian or liquidatoer for any Maker or
any of its assets, which appointment is consented to or, if not consented 1o, shall not be removed or
discharged within sixty (60) days after such appointment, and the failure of Borrower to provide a
substitute accommodation party acceptable to MBIL in its sole but reasonable discretion, within
sixty (60) days after such appointment;

[v) The filing of a petition by or on behalt of any Maker for relief under the United
States Dankruptey Code, or under any other present or future state or federal law regarding
bankruptey, reorganization or other debtor relief law, which petition is consented to or, if
involuntary, remains undismissed for sixty (60) davs after such filing, and the failure of Borrower
to provide a substitute accommaodation party seceplable 10 MBI, in its sole but reasonable
discretion, within sixty (60) days aller the filing ol such petition;

(z A failure by any Maker to pay within ten (10) days upon demand or when due any
amounts dug under the Loan Documents exceuted by any Maker;

{aa) | This paragraph is intentionally lefl blank];

(bb)  Any Maker gives writlen notice 1o MBI that (i) such Maker contests liability for
any abligations under the Loan Documents execuled by such Maker, (i) such Maker does not
intend to be liable tfor any future obligations under the Loan Documents executed by such Maker,
or (iii) attempts o cancel or terminate the Loan Documents executed by such Maker, and the failure
of Borrower to provide a substitute accommodation party acceptable to MBI in its sole but
reasonable discretion, within sixty (600 davs after such written notice;

] The death or insolvency of any Maker which causes the remaining Makers as a
group to [ail to meet any net worth and liquidity requirements of MBI as of the date of such death
or insolvency and the failure of Borrower to provide an substitute accommuodation party acceptable
o MBI in its sole but reasonable discretion, within ninety (907 days aller such death or insolveney:
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(dd)  Any representation or warranty made or deemed to be made by or on behalf of any
Maker in this Agreement or in any of the other documents executed by a Maker in connection
herewith, or in any report, certificate, financial statement, document or other instrument delivered
pursuant to or in connection with this Agreement, is false or incorrect in any material respect upon
the date when made or deemed 1o be made or repeated and the failure by Borrower to provide a
substitute accommodation party acceptable to MBI, in its sole bul reasonable discretion, within
sixty (600 days of such representation or warranty,

{eel  [This paragraph is intentionally left blank]:

() The Borrower defaults under the terms of the Supporting Agreements or the
Rorrower terminates any of the Supporting Agreements by virtue of a default by a party thereto
without default by the Borrower thereunder and, upon such termination, the Borrower fails to
promptly notily MBI or fails to retain another contracting party reasonably satisfactory to MBI
within sixty (60) davs aller such termination or, within sixty (600 days afler the wrmination, fails
to cause the replacement contracting party to execute documents and make undertakings
substantially comparable 1o those contained in the subject Supporting Agreement and additional
loan documents substantially comparable to those Loan Documents exccuted by the contracting
party:

{ggy  The Borrower, Managing Member or any Maker [uils Tor any reason to materially
comply with any of the provisions or terms of the Operating Agreement and such failure is not
cured or waived within any cure period allowed thereunder;

(hh)  The occurrence of any default by Borrower under the documents or agreements
executed in connection with the Other Available Sources of Funds and a failure to cure such default
within the applicable cure period specified therein, if any:

(i) | This paragraph is intentionally left blank];
(i [ This paragraph is intentionally left blank|:

{kk) A determination by MBI in its sole reasonable discretion, that any getion, inaction,
commission, omission or circumstance has occurred or may occur which may subject any assets of
Borrower, including but not limited to the Real Estate and Impravements, to be seized by any
federal. state or local governmental department, agency or instrumentality pursuant to 18 1LS.C.
Sew. 1963, 21 11.5.C. Sec, 853, 21 U.S.C. Sec. 881, 46 App. U.S.C. Sec. 1904 or any similar federal,
state or local laws and/or regulations adopted in publications promulgated pursuant to such Taws,
or as such laws or regulations may be amended, modified or supplemented from time to time:

(i This Project loses its eligibility tor any portion of the Tax Credits available to the
Project which cause the Loan 1o no longer be In-Balance and failure of Borrower to deposit in a
restricted account with MBI an amount equal to the deficiency and/or revise the Development
Agreement to increase the amount of Deferred Developer Fee in order 1o put the Loan In-Balance
as required in Article XVI hereot} or

(mm) The occurrence of an “Event of Default” under any of the documents executad in
conmection with the Bonds (for purposes of this paragraph, an “Event of Default” under the
documents evidencing the Bonds shall mean the occurrence of any event or circumstance which is
cither defined as. or would constitule, an “Event of Default” under the terms of such document
evidencing the Bonds); or

Page 61



(nn}  With respect to any document executed in connection with the Bonds, which does
not contain an express definition for an “Event of Defaull”, the occurrence of any default under
such document executed in connection with the Bonds, and & failure to cure such default within the
applicable cure period specified therein, it any;

Motwithstanding anything expressed or implied in this Section to the contrary. it MBI is prevented or
prohibited by any applicable provision of the United States Bankruptey Code or other applicable law from
giving Borrower a notice of default hereunder. then in such event with respect to any default for which this
Scetion provides that notice shall be given (i) no notice of a default shall be given to Borrower and any
requirement that notice of a default must be given in order for an Event of Default to have occurred
hereunder shall be deemed eliminated, and (ii) any applicable cure period which this Section provides shall
follow such notice shall run from the oceurrence of the event or condition of default rather than from the
date of notice,

Natwithstanding anything contained in the Loan Documents to the contrary, the parties hereby agrees that
anv cure of any default or Event of Default made or tendered by the Investor Member during any applicable
cure period set forth in Section 17.1 shall be deemed to be & cure by Borrower and shall be accepted or
rejected on the same basis as if made or tendered by Borrower, provided, however., it is expressly understood
that such Investor Member shall be under no obligation (o0 make or tender such cure.

ARTICLE XVIIL
REMEDIES

Section 18,1 MBI Remedies. Upon the occurrence of any Event of Default hereunder, MBI
may, in its sole discretion without further notice or demand to Borrower, pursue any one or more of the
following rights, powers and remedies concurrently or successively, it being the intent hercof that none of
such rights, powers and remedies shall be to the exclusion of any other:

{a) Declare all of the indebiedness evidenced by the Note and remaining unpaid,
including without limitation the entire unpaid principal balance, any acerued and unpaid interest,
all prepayment premiums payable under the Note, if any, and all other amounts payable under the
Note, to be immediately due and pavable, anything contained herein or in the Note to the contrary
natwithstanding:

{3} Withhald making any further advancement under the Loan:

(c) Perform all acts necessary for the performance, sale. collection and enforcement
of any collaleral securing the Loan;

id) Exercise any of the various rights, powers and remedies provided in any of the
L.oan Documents;

(e} Without demand or notice of any kind, apply any funds of Borrower on deposit
with or in the possession of MBI toward the payment of any indebtedness outstanding under the
Loan Documents, in such manner of application as MBI may choose, to the extent such funds are
not Mortgaged Property (as defined in the HUD Mortgage): and

(f) In addition to the rights, powers and remedies herein expressly conferred upon
MBI MBI shall be entitled to exercise all rights, powers and remedies available to MBI by law or
at equily.

Section 18.2 [ This Section is intentionally left blank].
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Section 183 Richts not Exclusive.  All rights and remedies of MBI herein specified are
cumulative and in addition to, not in limitation of, any rights and remedics which it may have by law or at
equity.  Enforcement by MBI of any security tor Borrower's obligations under or in connection with the
Loan or this Agreement shall not constitute an election by MBI of remedics so as 1o preclude the exercise
of any ather right or remedy available to MBI

Section 18,4 No Waiver. MBI may exercise any remedy available to MBI hersunder regardless
of any prior forbearance. No waiver of any default or failure or delay 1o exercise any right or remedy by
MBI shall operate as & waiver of any other default or of the same default in the Mulure or as & waiver of any
right or remedy with respect to the same or any other occurrence. The acceptance by MBI of (i) any
pavment aller the due date of such payvment. (11} any payment in an amount which is less than the required
pavment, or (iii) the partial performance of any other obligation of Borrower arising under the Loan, shall
not be a waiver of MBS right 10 require prompt payment whan due of all other pavments, prompl
performance of all other obligations or 1o exercise any right ar remedy with reapect to any failure 1o make
prompl payment or perform such obligations,

Section 18,5 Un-Cured Defaults. Notwithstanding anvthing expressed or implied hercin to the
contrary, MBI shall have no obligation to make any advancement under the Loan during any period in
which an event or circumstance exists that, with the giving of notice or the lapse of time, would beeome an
event of default under the terms of this Agreement or any other Loan Document. Without limitation, this
shall include any period during which any Tailure, breach, or default specified under this Agreement or in
any olher Loan Document has occurred but the applicable cure period has not expired.

Section 18.6  Right io Order Updated Appraisal and Environmentsl Report.  Upon the
pecurrenee of an Event of Delaull hereunder, at the option of MBI and without further notice or demand to
Borrower, MBI may (i) order an appraisal ol the Project, to be in such form and scope and to be performed
by an appraiser as MBI may choose in its sole diserction, and (i) order & current phase | environmental
assessment of the Project, o be in such form and scope and 1o be performed by an engineer as MBI may
choose in its sole discretion. All costs and expenses of such appraisal and environmental assessment shall
be immediately paid by Boreower upon demand by MBI and such amounts shall be added to the
indebtedness evidenced by the Loan.

Section 18.7 Cooperation by Borrower. Upon an Event of Default hersunder. Borrower,
immediately upon demand by MBI, shall assemble all collateral for the Loan and make it available to MBI
at a place or places to be designated by MBI which are reasonably convenient to MBIl and Borrower,
Borrower recognizes that in the event Borrower fails to perform. observe or discharge any of'its obligations
under this Agreement or any other documents executed in connection herewith, MBI shall be entitled to
temporary and permanent injunctive relief in any such case without the necessity of proving actual damages,

Section 188 No Liability of MBI, Whether or not MBI elects to employ any or all of the
remedies available upon the occurrence of an Event of Default, MBI shall not be liable for the construction
of or failure to construct, rehabilitate, complete or protect the Improvements or the Project or for payment
of any expenses incurred in connection with the exercise of any remedy available 1o MBI or for the
performance or non-performance ol any other obligation of Borromwer.

ARTICLE XIX.
GENERAL CONDITIONS AND MISCELLANEOUS

Section 19.1 Extension of the Note. In the event thal Borrower does not pay the Note at its
maturity, the Note may be extended at the sole option ol MBI for such perind of time as MBI may determine.
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Any such extension shall be made by appropriate notation on an attachment to the Note and Borrower shall
be turnished with a copy of the same.

Section 9.2 Successors and Assigns. This Agreement shall be hinding upon and inure 1o the
benetit of the successors and assigns of MBI and Borrower provided that no assignment or alienation of
any rights or abligations by Borrower shall be effective without the prior written consent of MBI and further
provided that anv party who takes any rights or obligations of Borrower by assignment, alienation or
otherwise shall assume all of the rights and obligations of Borrower the same as if such party were an
original party to this Agreement. This Agreement is entered into by MBI with Borrower in reliance upon
Borrower and the current Members of Borrower and no assignment or alienation (except to MBI of any
rights ar obligations of Borrower or the current Members of Borrower, hereunder shall be effective without
the prior written consent of MBI, except as otherwise permitted in the Loan Documents.

Section 193 Mo Third-Party Beneficiaries. Except with respect to the Investor Member,
nothing contained herein shall be deemed or construed to create an obligation on the part of MBI to any
third party nor shall any third party have a right to enforce against MBI anyv rights which Borrower may
have under this Agreement.

Section 194 No Walver. Wo walver by MBI of the breach of any term, condition. warranty,
representation, covenant or agreement contained herein or in the agreements, instruments, guaranties or
documents delivered pursuant thereto shall be considered as a waiver of the same default in the future or
any other default and no delay or omission by MBI in exercising any right or remedy hercunder shall impair
any such right or remedy or be construed as a waiver of any default, The scceptance by MBI ol any payment
after the due date of such payment, or in an amount which is less than the required payvment, shall not be a
waiver of MBID's right to require prompt payment when dug of all other payments or e exercise any right
or remedy with respect to any failure to make prompl payment. The inclusion of deadlines and the
references to dates later than the maturity ol any obligation shall not by implication or otherwise obligate
MBI to renew or extend any maiurily.

Section 19.5  Waiver of Presentment. Borrower walves presentment, demand and protest and
notice of presentment, maturily, release. compromising settlemeant, extension or renewal of any or all
promissory notes, commercial paper, accounts receivable, contract rights, documents, instruments, chattel
paper and guaranties entered into by Borrower in connection herewith and at any time held by MBI and on
which Borrower may be lishle in any way.

Section 19.6  Amendments.  Any modification of or amendment to this Agreement shall be
ineffective unless in writing and signed by the duly authorized representatives of Borrower, the Issuer and
ML

Section 19.7  Additional Rights of MBI, Gach payment to MBI shall be applied 1o the payment
of accrued and unpaid interest and to the reduction of the principal balance in such order and in such
amounts as MBI shall determine, in its sole discretion. MBI may from time to time without notice to
Rorrower (a) release any collateral or substitute or exchange any collateral. (b) release, modity or
compromise any lability of Borrower. the Maker or any other obligor, or the terms thereol and {c) apply
any amounts paid to MBI with such marshalling of security as MBI may, in its sole diseretion, determine
appropriate; all without the consent of or proper notice to Borrower. The liability of Borrower shall not be
released in part or in whole by reason of the foregoing, the addition of Makers, endorsers, guarantors or
sureties, or a failure to perfect any security intergst or lien in any collateral or a failure to procesd in any
particular manner with respect to any collateral.
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Section 19.8  Preferences, To the extent that Borrower makes a payment or payments to MBI,
which payment ar proceeds or any part thereof are subsequently invalidated, declared to be fraudulent or
preferential, set aside or required to be repaid to a trustee, receiver or any other party under any bankruptey
law, state or federal law, common law or equitable cause, then. to the extent of such payment or proceeds
received, the obligations arising hereunder and under the Note, or such part thereof intended to be satistied,
shall be revived and continue in full force and effect, as if such payment or proceeds had not been received
by MBI

Section 199 Nolices, Any written natice required or permitted 1o MBI or Barrower hereunder
zhall be deemed effective when (a) mailed by certifiad United States mail. postage prepaid with return
receipt requested or (b} sent by an overnight carrier which provides for a return receipt, to the applicable
address specitied below:

[f to Bormower: MeCaormick Rehabilitation, LLC
c/o Bear Development, LLC
4011 80th Street
Kenosha, Wisconsin 33142
Attention: Adam Templer

With a copy to: Applegate & Thorne-Thomsen, P.C.
123 5. Financial Place, Suite 1900
Chicago, Hlineis 60603
Attention: Warren P, Wenzloff, Esq.

With a copy 1o MNEF Assignment Corporation
10 South Riverside Plaza, Suite 1700
Chicago, Hlinois 60606-3908
Attention: General Counsel

With a copy 10! Barnes & Thornburg LLP
41 South High Street, Suite 3300
Columbus, Ohic 43215
Adtention: Jordan Carr

1710 MBI Merchants Bank of Indiana
410 Manon Blvd., 4" Floor
Carmel, Indiana 46032
Adtention: Philip Daubenmire

With a copy 1o Wooden & MclLaughlin, LLP
One Indiana Square. Suite [ 800
Indianapolis, Indiana 46204
Attention: John Hamilton

If tor Issuer: City of Fart Wayne, Indiana
Fort Wayne Community Development Division
Citizens Square
200 East Berry Street, Suite 320
Fort Wayne, Indiana 46302
Adtention: Dirsctor
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With 4 copy Lo Lawrenee 5. Shine, Esq.
Citv of Fort Wayne, Indiana
Citizens Square
200 East Berry Street, 4 Floor
Fort Wayne, Indiana 46802

or at such other address as either Borrower or MBI may from time 1o time specily by notice hereunder.
Any notice may be given on behalf of MBI or Borrower by such party’s legal counsel. Notwithstanding
anvthing containad herein to the contrary, any nolice required (o be given by MBI of a sale. lease, other
disposition of the collateral or any other intended action by MBI, deposited in the United States Mail
postage prepaid duly addressed as specified above no less than ten (107 days prior to such proposed action,
or if sent by overnight carrier five (3) days prior w such proposed action shall constitute commercially
reasonable and fair notice to Borrower of same,

Section 1910 Prior Agreements, This Agreement replaces and supersedes any inconsistent
pravisions of anv agreements heretofors made by MBI, Issuer and Borrower. This Agreement and the other
Lean Dacuments are intended to be complementary and supplementary to one another. In the event of any
caonflict between the terms of ene or more thereof, such terms shall, to the fullest extent reasonably possible,
be construed to be complementary. However, if such terms cannot be construed as complementary, then
the terms of this Agreement shall govern.

Section 19.11 Mo Parinership/oint Venture. [t is hereby acknowledgad by MBI and Borrower
that the relationship between MBI and Borrower created herely and by any other decument executed in
connection with the Loan is that of creditor and debtor and is not intended to be and shall not in any way
be construed to be that of & partnership, a joint venture or that of principal and agent: and itis hereby further
acknowledged that any control of or supervision over the construction or rehabilitation of the Improvements
by MBI or disbursement of the Loan to anyone other than Borrower shall not be deemed to make MBI a
member, joint venlurer or principal or agent of Borrower, but rather shall be deemed to be solely for the
purpose of protecting MBI's security for the indebtedness evidenced by the Note and other indebtedness of
Borrower 1o MBI

Section 19,12 Advertising. Borrower agrees and authorizes MBI if MBI desires, for aressonable
period of time 1o place a sign on the Real Estate (subject 1o applicable zoning ordinances and governmental
approvals) adverlising this financing or may otherwise refer o or describe this financing in its advertising.

Section 19.13  Governing Law. This Agreement has been entered into and shall be governed by
and construed in accordance with the laws of the State of Indiana, notwithstanding that Indiana conflicts of
law rules might otherwise require the substantive rules of law of another jurisdiction o apply.

Section 19.14  Brokers. Borrower hereby represents to MBI that it has not dealt with or engaged
the services of any broker, underwriter, placement agent, or finder in conngction with the Loan. Borrower
hereby agrees (o indemnify and hold MBI harmless from and against any and all claims, liabilities, losses,
costs and expenses of any kind in any way relating to or arising from a claim by any party that such party
acted on behalf of Borrower in connection with the Loan and is owed a fee or commission.

Section 19.15  Survival of Indemnities. All indemnities from Borrower 1o MBI set forth in this
Agreement shall survive this Agreement.

Seetion 19,16 Invalidity of any Provision. It is the intent of this Agreement to confer to MBI the
rights and henefits hereunder to the full extent allowable by law. 1T any provision (or a portion thereof) of
this Agreement or of any other document executed in conneetion herewith is held invalid or unenforceable
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or the application thereol o any person or circumstance shall to any extent be invalid or unenforeeable
{each such provision, or applicable portion thereof, is herein referred to as an “Invalid Provision™), then
(i) the remainder of this Agreement, or the application of such Invalid Provision to any ather persan or
circumstance. shall be valid and enforceable 1o the fullest extent permitted by law, (1i) the Invalid Provision
shall be deemed to be severable in such instance, and (iii) Borrower and MBI shall negotiate an equitahle
adjustment in the provisions of the same in order to effect, to the maximum extent permitted by law, the
purpose of this Agreement.

Section 19,17 Authorization To Complete Blanks. In the event Borrower executes and delivers
this Agreement or any other Loan Documents to MBI with any blank incomplete, Borrower authorizes MBI
or its agents o complete any such open blanks, including without limitation any blanks relating to the
effective date of any such Loan Documents, the maturity date of the Note, the address of any party ta the
loan Document or the effective date o any other document referenced herein or therein.

Section 19.18  Additional Actions. Upon the request from time to time of MBI Borrower shall
execute und deliver such additional instruments, documents and agreements and shall take such further
actions as may be reasonably requested by MBI to effectuate the transactions contemplated by this
Agreement.

Section 19.19  Participants. MBI may transfer participation interests in the Bonds to other
tinancial institutions without notice or consent by Borrower, Borrower agrees that MB1 may deliver any
and all information, ineluding Nnancial information, in MBI's possession concerning Borrower, Makers or
the Project, to any prospective participant.

Section 19.20 No MBI Liability. To the extent permitled by applicable law, MBI shall have no
liability to Borrower or any third party for any loss, damage, injury, cost or expense resulting from any
action or omission by MBI or any of ils representatives, which was taken, omitted or made in good faith
in connection with the Loan, this Agreement or any of the Loan Documents.

Section 19.21  Joinl and Several Obligations. The obligations, agreements and covenants of the
persons or entities constituting Borrower hereunder are joint and several and unconditional.

Section 19.22  Interpretation. The parties agree that the normal rule of construction to the effect
that any ambiguities are 10 be resolved against the drafting party will not be employed in the Interpretation
of this Agreement or any amendments or schedules hereto.  All references herein to a parly’s best
knowledge shall be deemed 1o mean the best knowledge of such party based on a commercially reasonable
inquiry. Lnless specified to the contrary herein, all references herein to an exercise ol discretion or
judgment by MBI, to the making of a determination or designation by MBL to the application of MBI's
discretion ar apinion, to the granting or withholding of MBI's consent or approval, to the consideration of
whether & matter or thing is satisfactory or acceptable to MBI or otherwise involving the decision making
of MBI, shall be deemed 10 mean that MBI shall decide unilaterally using its sole but reascenable discretion
or judgment. Where it expressly specifies herein, or in any of the Loan Documents, that the exercise of
discretion or judgment by MBI shall be reasonable or that any consent, approval. decision or other
determination by MBI shall not be unreasonably withheld, itis intended to mean that (i) MBI shall act in a
commercially reasonable manner in the exercise of such discretion or judgment and in considering any such
consent, approval, decision or other determination, and (i) any such any consent, approval, decision or
ather determination by MBI shall not be unreasonably withheld, conditioned or delayed. Where it expressly
specifies herein. or in any of the Loan Documents, that a decision or determination shall be in the sole
discretion of MBI, it is intended to mean that MBI shall decide unilaterally using its sole and absolute
diserction or judament.
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Section 1923 USA Patriot Act Notice: Compliance. The UJSA Patriot Act of 2001 (Public Law
1 07-56) and lederal regulations issued with respect thereto require all financial institutions to obtain, verity
and record cerlain information that identifies each individual or business entity which opens an “account™
or establishes a relationship with such financial institution. Consequently, MBI may from time-to-time
request, and Borrower shall provide to MBI, (i) Borrower’s name, address, tax identification number, date
of birth. and other information that will allow MBI 1o identify Borrower, (1i) the name, address, tax
identification number, date of birth, and other information that will allow MBI to identify cach guarantor
of the Loan, (iii) the name, address. tax identification number, date of birth, and other information that will
allow MBI to identify each officer, pariner, member, shareholder or other stakeholder of Borrower, and/or
{iv) such other identification information as shall be necessary for MBI to comply with federal Taw. An
“aecount” for this purpose may include, without limitation, a deposit account, cash management service, a
transaction or asset account, & credit account, a loan or ather extension of credit, andfor other financial
services product.

Section 1924 Waiver of Trial by Juryv, Borrower, Issuer and MBI hereby agree that any suil,
action or proceeding, whether a claim or counterclaim, brought or instituted by any party on or with
respect to this Agreement or any other document executed in connection herewith or which in any
way relates, directly or indirectly to the Note or any event, transaction or occurrence arising out of or in
any way connected with this Agreement or the dealings of the parties with respect thereto, shall be tried
only by a court and not by a jury. BORROWER, ISSUER AND MBI HEREBY EXPRESSLY WAIVE
ANY RIGHT TO A TRIAL BY JURY IN ANY SUCH SUIT, ACTION OR PROCEEDING. Borrower
acknowledges that Borrower may have a right to a trial by jury in any such suil, action or proceeding and that
Borrower hereby is knowingly, intentionally and voluntarily waiving any such right.  Borrower further
acknowledzes and agrees that this Section is material to this Agreement between Borrower, Issuer and MBI
and that adequate consideration has been given by MBI and Issuer and received by Borrower in exchange for
the waiver made by Borrower pursuant to this Section.

Section 19.25  Submission To Jurisdiction. Borrower irrevocably agrees that any suit,
action or other legal proceeding arising directly, indirectly or otherwise in connection with, out of,
related to or from the Loan, the Note, this Agreement or any of the other Loan Documents may be
brought in a court located within the State of Indiana Furthermore, Borrower irrevocably (i)
consents and submits to the jurisdiction of any local, state or federal court located within the State of
Indiana, (i) waives any objection which Borrower may have to the laying of venue in any suit, action
or proceeding in any such courts, and (iii) waives any claim that any such suit, action or proceeding
has been brought in an inconvenient forum. Notwithstanding anything contained in this paragraph
to the contrary, Issuer and MBI shall have the right to commence and litigate any suit, action or
proceeding against Borrower or any property of Borrower in any court of any other appropriate
jurisdiction. Nothing herein shall be deemed to limit any rights, powers or privileges which Issuer
and MBI may have pursuant to any law of the United States of America or any rule, regulation or
order of any department or agency thercof and nothing herein shall be deemed to make unlawful any
transaction or conduct by Issuer and MBI which is lawful pursuant to, or which is permitted by, any
of the foregning.

Section 19.26  Counterparts. This Agreemesnt may be executed in counterparts, each of which
shall constitute an original though not fully executed. but all of which, when taken together, shall cons! il
bul one instrument. Any party hereto may execule this Agreement by executing any such counterpart. The
sienature and acknowledgement pageis) of any counterpart may be detached from a counterpart without
impairing the legal effect of the signature(s) thereon and attached Lo any other counterpart identical thereto
except for the signature and acknowledgement page attached to it Any executed counterpart which is
transmitted 1o MBI or its attorneys by facsimile or electronic mail transmission shall be deemed to have
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been properly executed and delivered by all parties executing such counterpart for all purposes hereol o
the same effect as if such original executed counterpart was delivered to MBI or its attorneys.

Section 19.27  Captions.  The captions ar headings hercin have been inscried solely Tor the
canvenience of reference and in no way define or limit the scope, intent or substance of any provision of
this Agreement.

Section 19.28 MBI Determinations.  Issuer, pursuant to the terms and provisions ol this
Agreement, assigned its rights and title o the Loan to MBI who will administer such loan for the benefit of
the hondholders. Notwithstanding anything contained in any Loan Document 1o the contrary, Borrower
and Issuer hereby acknowledge and agree that any determinations, diseretionary actions, approvals,
consents, discretionary decisions or waivers to be made by [s2uer pursuant to the Loan Documents shall not
be made without written direction from MBI, Notwithstanding anything contained in any Loan Document
to the contrary, Borrower hereby acknowledges and agrees that any determinations, discretionary actions,
approvals, consents. discretionary decisions or waivers made by Issuer that are not accompanicd by a
written direction from MBI shall be void and have no force and effect unless and until accompaniced by a
written direction from MBI

Section 19.29  Issuer Deliverables. Natwithstanding  anvthing contained in anv  Loan
Document to the contrary, Borrower and [ssuer hereby acknowledge and agree that any items w be provided
1o [ssuer pursuant to the Loan Documents shall be provided to MBI instead. Notwithstanding anvthing
contained in any Loan Document to the contrary, Borrower and [ssuer hereby acknowledge and agree that
any reserve, deposit, escrow or account established or to be established by Borrower with Issuer, as
applicable, pursuant to the terms and conditions of any Loan Document shall be established by lssuer and
Borrower at a bank or banks selected by MBI, in its sole but reasonable discretion. Furthermors, MBI shall

have the right of setoff with respect to any such reserves, deposits, 85CTOWS OF ACCOUNES.

Section 19.30 MBI Indemnification. Borrower hereby acknowledges and agrees that any
indemnification provisions set forth in any Loan Document indemnifving [ssuer shall also indemmily MBI
to the same extent as such provisions indemnity Issuer.

Section 1931 HUD Mortgage Documents Control,

ia) In the event of any conflict and (o the extent that there is any inconsistency or
ambiguity between the provisions of this Agreement and the provisions of the HUD Mortgage
Documents (as defined in the Agreement), the HUD Morigage Documents will be deemed to be
controlling, and any such ambiguity or inconsistency will be resolved in favor of, and pursuant to
the terms of the [TUD Mortgage Documents, as applicable. The Bondholder shall conclusively rely
upon an Opinion of Counsel regarding any such conflict, and absent receipt of such Opinion of
Counsel, the Bondholder shall conclusively presume no conflict exists.

i) The Bondholder and the lssuer agree that enforcement of the covenants in this
Agreement will not result in, and neither the Issuer nor the Bondholder has or shall be entitled 1o
assert, any ¢laim against the Borrower, the Project. any reserves or deposits required by HUD in
connection with the HUD Morgage transaction, or the rents or deposits or other income of the
Project other than available *Surplus Cash™ as defined in the HUD Regulatory Agreement.

[c) Failurs of the Issuer or the Borrower 1o comply with any of the covenants set Torth

in this Agreement will not serve as a basis for default on the HUD Loan., the underlying HUD
Morlgige, or any of the other HUD Mortgage Documents,

Page 69



id) The lssuer shall have no responsibility or liability for non-compliance with any
provision of any documents resulting from the controlling status of the 1TUD Mortgage Documents.

ARTICLE XX,
CASUALTY AND CONDEMNATION

Section 2001 Assignment of Insurance Policies, Application of Proceeds and Additional
Requirements. All insurance policies are to be held by and, to the extent of its interests, for the benefit
ol and, subject to the HUD Mortgage, pavable in case of loss (o MBLL and Borrower shall deliver to MBl a
new policy as replacement for any expiring policy at least Tifteen (15) days before the date of such
expiration. Subject to the HUD Mortgage, MBI shall have the right 1o setile and compromise any and all
claims under any of the insurance policies required to be maintained by Borrower under this Agreement; 1o
demand, receive and receipt for all monies payable thereunder; and 1o execute in the name of Borrower or
MBI or both any prool of loss, notice or other instruments in connection with such policies or any loss
thereunder. Subject the HUDY Mortgage, all amounts recoverable under any policy are hereby assigned 1o
MBI and, in the event of a loss, each insurance company concerned 1s hereby authorized and directed 1o
make pavment for such loss directly to MBI rather than jointly to MBI and Borrower, and, subject to the
HUTY Mortgage the amount collected shall be wsed inany one or more of the following ways, at the option
of MBI: (@) applicd upon the indebtedness secured by the Loan Documents, whether or not such
indebtedness is then due and payable, (b} used to fulfill any of the covenants contained herein, or (¢ used
o replace or restore the Project or Personal Property to a condition satisfactory to MBL - All insurance
proceeds applied toward the indebtedness secured hereby shall be applied without the imposition of a
prepayment penalty or premium. Subject to the [TUD Mortgage, Borrower transters and grants a security
interest, within the meaning of the Uniform Commercial Code as adopted in Indiana, to MBI in and to all
manics at any time held by MBI pursuant to this paragraph and such monies and all of Borrower's right,
title and interest therein are hereby assigned to MBL all as additional security for the indebtedness secured
by the Loan Documents. Baorrower warrants and represents to MBI that Borrower has not received any
notice from any insurance company of any detfects or inadequacies in the Project which would adversely
affect the insurability of the Project or materially inerease the cost ol insuring the Project bevond that which
is customarily charged for similar property in the vicinity of the Project used Tor a similar purpose.
Borrower covenants and agrees to provide to MBI, promptly afier receipt by Borrower, copies of any notices
received from any insurance company regarding any defieets or inadequacies In the Project.

Notwithstanding anvthing contained herein to the contrary. if Borrower provides a written request
to MBI within thirty (307 days after the ccourrence of any casualty in which improvements located on the
Real Estate are damaged, to use the insurance proceseds to restore or rebuild the Project, then MBI shall
dishurse the net proceeds of any such insurance proceeds received by MBI to or for the benefit of Borrower
for the purpose of restoring the Project provided that the following conditions are satisfied in a manner
reazonably acceptable to MBI

ia) No material adverse change in the financial condition of Borrower has oceurred
prior to the loss or casualty:

i) There is no default or event which with the giving of notice or lapse of time waould
conslituie an Event of Default under this Agreement;

i) The Project is to be restored to its origingl condition prior to the occurrence of the
casually with such modifications as MBI may approve in its rcasonable discretion:

{d) MBI determines, in its reasonable discretion, that such restorstion can he
completed to MBI s satistaction prior o the maturity date of the MNote;
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{e) MBI determines, in it reasonable discretion, that Borrower has sufficient funds
dvailable 1o Borrower, including without limitation anticipated pavments from business
inlerruption insurance, 1o pay when doee all costs and expenses relating to the operation of the
Project during such restoration:

i{f) MBI determines, in its reasonable discretion, that such nel insuranee proceeds
together with any additional funds made available for such purpose by Borrower and deposiled
with MBI shall be sufticient to restore the Project in accordance with plans and specifications
approvad by MBI and Borrower, Iree and clear of all liens except any Permitied Encumbrances;

{z) MBI shall not be deemed a fiduciary, and shall have no obligation to restore or
repair the Project;

{h} The disbursement of all proceeds shall be done in accordance with terms,
conditions, plans and procedures set forth in this Agreement for the disbursement of Loan proceeds.

{i) MBI is reimbursed from cach such advance for (1) all costs incurred by MBI in
comnection with the collection or handling of such funds {including but not limited to reasonable
altorney’s fees incuwrred by MBI in eollecting or handling such funds ar obtaining a settlement of
an insurance claim) and (1) all costs and expenses incurred by MBI in connection with advancing
such insurance procesds for the restoration or rebuilding of the Project, including without limitation
any inspection fees, engineer review Tees, title insurance update fees and survey fees:

) The insurance companics providing coverage for the Project do not deny any
lability for the payment of the claims and all insurance proceeds payable in connection with such
claims have been paid 1o MBL

(k) Notwithstanding the forgoing, subject to the HUD Morgage, il the 1ol net
casualty insurance procecds pavahle with respect to a particular casualty are Twenty-Five
Thousand Dollars ($23,000.00) or less, then Borrower shall be entitled to retsin such proceeds
provided (st the time of the casualty and/or the payment of proceeds) there is no default or event
which with the giving of notice or lapse of time would constitute an Event of Default under this
Agreement and Borrower applies such proceeds to restoring the Project. MBI at its option may
walve any requirement set forth herein for the advancement of insurance proceeds.

Section 20.2  Eminent Domain. Subject to the HUD Mortgzage, all awards made by any public
aor quasi-public authority for damages to the Project by virtue of an exercise of the right of eminent domain
by such authority, including any award for a taking of title, possession or right of access to a public way,
ar for any change of grade of streets affecting the Project, are hereby assigned to MBI and MBL at its

to the extent of the indebtedness secured by the Loan Documents from the appropriate governmental
authority. Subject to the HUD Mortgage, such award shall be used in any one or more of the following
ways, at the option of MBIL: (1) applied upon the indebtedness secured hereby or pavable hereunder, whether
or not such indebledness is then due and payable, or (i) applied to replace or restore the Project o a
condition satisfactary ta MBI Upon the occurrence of an Event of Default hereunder and subject to the
HUI» Martgage, MBI is authorized, at its option, to appear in and prosecute in its own name any action or
nroceeding ar, with consent and joinder of Borrower, to make any compromise or settlement in connection
with such taking or damage. Subject to the HUD Morigage, Borrower will, upon request by MBI, exccute
and deliver any and all assignments and other instruments sufficient for the purpose ol assigning, upon the
oveurrence of an Cvent of Default hereunder, all proceeds fram such awards 1o MBI free and clear and
discharged of any and all encumbrances or claims of any kind or nature whatsoever. Subject to the HUD
Mortgage, Borrower transfers and grants a security interest, within the meaning of the Uniform Commereial
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Code as adopted in Indiang, to MBI in and to all monies at any time held by MBI pursuant 1o this paragraph
and such monics and all of Borrower's right, title and interest therein are hereby assigned 1o MBI, all as
additional security Tor the indebledness secured hereby.  All condemnation proceeds applied toward the
indebtedness secured hereby shall be applied without the imposition of a prepayment penally or premium.,

Notwithstanding anything contained herein to the contrary and subjeet 1o the HUD Mortgage, it
Borrower provides a written request to MBI within thiry (30) days after the oceurrence of any
condemnation in which less than twenty-five percent (25%) of the market value of the improvements
located on the Real Estate are condemnead, to use the condemnation proceeds 1o restore or rebuild the
Project, then MBI shall disburse the net proceeds of any such condemnation award received by MBI, afier
deducting from such proceads any expenses incurred by MBI in the collection ar handling of such funds
{including but not limited to reasonable attorney’s fees incurred by MBI in collecting or handling such
funds or obtaining a settlement of a condemnation claim). to or for the benefit of Borrower for the purpose
of restoring the Project in accordance with terms, conditions, plans and procedures acceptable o MBI
provided that the following conditions are satistied in a manner reasonably acceptable to MBI

ia) Mo material adverse change in the financial condition of Borrower has occurred
prior to the loss or casualty;

(b} There is no default or event which with the giving of notice or lapse of time would
canstitute an Event of Default under this Agreement:

ic) MBI determines, in its reasonable discretion, that such restoration can be
campleted to MBI's satistaction prior to the maturity date of the Note;

{d) MBI determines, in its reasonable discretion, that such net condemnation proceeds
together with any additional funds made available for such purpose by Borrower and deposited
with MEI shall be sufficient to restore the Project in accordance with plans and specifications
approved by MBI and Borrower, free and ¢lear of all liens except the Permilled Encumbrances;

{e) MBI shall not be deemed a fiduciary. and shall have no obligation o reslore or
repair the Project;

) The disbursement of all proceeds shall be done in sccordance with terms,
conditions, plans and procedures set forth in this Agreement for the disbursement ol Loan;

2] MBI is reimbursed from each such advance for (i) all costs incurred by MBI in
connection with the collection or handling of such funds {including but not limited 1o reasonable
attorney’s fees incurred by MBI in collecting or handling such funds or obtaining a settlement of a
condempation claim) and (ii) all costs and expenses incurred by MBI in connection with advancing
such condemnation proceeds for the restoration or rebuilding of the Project. including without
limitation any inspection fees, engineer review lees, title insurance update fees and survey fees
and

i(h) The Project can be restored to a size and economic condition satisTactory 10 MBI
in il sole but reasonable discretion.

Notwithstanding the forgoing and subject to the HUD Mortgage, if the total nat condemnation
proceeds pavable with respect o @ particular condemnation are Twenty-Five Thousand Dollars
{($25.000.00) or less, then Borrower shall be entitled to retain such procesds provided (21 the time of the
condemnation and/or the payment of proceeds) there is no default or event which with the giving of notice
or lapse of time would constitute an Event of Default under this Agreement and Borrower applies such
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proceeds to restaring the Project and to the expenses incurred by Borrower to settle the condemnation claim.
MBI at its aption may waive any requirement set forth herein for the advancement of any condemnation
proceeds.

[the remainder of this page is intentionally left blank,
see following Signature Pages for signatures of parties]
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SIGNATURE PAGE FOR BORROWER
TO BOND PURCHASE AND LOAN AGREEMENT

[N WITNESS WHEREQF, Borrewer has caused this Agreement to be executed effective as of the
day and the year first above written,

BORROWER.:

MCCORMICK REHABILITATION, LLC,
an Indiana limited liahility company

By:  MoeCormick Manager, LLC,
an Indiana limited liahility company,
its Managing Member

By:  Bear Development, LLC,
a Wisconsin limited Hability company.,
itz Authorized Member

By: S
Stephen R, Mills, Authorized Member

STATE OF )
) Ss:
COUNTY OF )

Before me. a Notary Public in and for said County and State, personally appeared Stephen R Mills,
the Authorized Member of Bear Development, LLC, a Wisconsin limited liability company, the Authorized
Member of MeCormick Manager, LLC, an Indiana limited liability company, the Managing Member of
MeCormick Rehabilitation, LLC, an Indiana limited liability company, who, alier having been duly sworn,
acknowledged the execution of the foregoing Bond Purchase and Loan Agreement for and on behalf of
such limited liability company.

Witness my hand and Notarial Seal this day of L2020

i . } Maotary Public

My Commission Expires: My County of Residence:



SIGNATURE PAGE FOR MBI
TO BOND PURCHASE AND LOAN AGREEMENT

IN WITMNESS WHEREOF, MBI has caused this Agreement to be executed effective as of the day
and the vear [irst above writien.

MBEI:

MERCHANTS BANK OF INDIANA

[y

Marme:

[ts:

STATE OF INDIANA )
) S8
COUNTY OF )

Before me, a Notary Public in and for said County and State, personally appeared

i . the of Merchants Bank of Indiang, who, aller having been duly

sworn, acknowledged the execution of the foregoing Bond Purchase and Loan Agreement for and on behalf
ol such hank.

Witness my hand and MNotarial Seal this day ol L2020,

i 7 Wotary Public
My commission expires: My County of residence:



SIGNATURE PAGE FOR 1SSUER
TO BOND PURCHASE AND LOAN AGREEMENT

1M WITNESS WHEREOT, [ssuer has caused this Agreement to be executed effective as of the day
and the vear {irst above written.

IS5UER:

CITY OF FORT WAYNE, INDIANA

By:
Thomas C. [enry, Mayor

ATTEST:

By:
Lana R, Keesling, City Clerk

STATE OF INDIANA ]
1 Rs;
]

COUNTY OF ALLEN

Before me, a Notary Public in and Tor said County and State, personally appeared Thomas C. Tenry
and Lana R. Kessling, the Mavor and Cily Clerk, respectively of the City of Fort Wayne, Indiana, who,
after having been duly sworn. scknowledged the execution of the foregoing Bond Purchase and Loan

Agreement for and on behalf of the City of Fort Wayne,

Witness my hand and Notarial Seal this day of L 2020,

i 1 Motary Public
My commission expires: My County of residence:

This instrument was prepared by James T. Crawlord, Jr., Attorney-at-Law, Krieg DeVault LLP, Une
[ndiana Square, Suite 2800, Indianapolis, Indiana 46204.
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EXHIBIT A
Legal Deseription

LAND DESCRIPTION
MCCORMICK PLACE

The land situated in the County of Allen, State of Indiana, deseribed as follows:

LOTS 34, 33, 36, 37, 38, 39, 60, 61, 62, 63, 64 65 AND 66 IN HOMESTEADPARK AMENDED
ADDITION TO THE CITY OF FORT WAYNE, ALLEN COUNTY, INDIANA: EXCEPT THAT PART
OF LOT 34 CONVEYEDR TO THE CITY OF FORT WAYNE FOR STREET PURPOSES BY A DEED
RECORDED IN DEED RECORD 300, PAGE 171, IN THE OFFICE OF TIHE RECORDER OF ALLEN
COUNTY, INDIANA; EXCEPT LAND CONVEYED TO THE CITY OF FORT WAYNE FOR ALLEY
PURPOSES ONTHE 17TH DAY OF AUGUST, 1946, BY WORKERS TIOUSING CORP., AS 5HOWN
BY DEED RECORID 390, PAGE 581, IN THE QFFICE OF THE RECORDER OFF ALLEN COUNTY,
INDIANA;

LOTS 1,2, 3,4,5,6,7, 8,9 10, 11120 13, 14 15 16, [70 L8 19 200 21, 22, 23, 24, 25, 26, 27, 28, 29, 30,
31, 32, 33, 34, 35, 36, 37, 38, 39,40, 41, 42, 43, 44,45 46, 47 AND 48 [N TOOLE'S EAST WAYNE
ADDITION TO THE CITY OF FORT WAYNE, ALLEN COUNTY, INDIANA, ACCORDING TO THE
RECORDED PLAT THEREOF, RECORDED IN DEED RECORD 109, PAGE 256, IN THE OFFICE OF
THE RECORDER OF ALLEN COUNTY. INDIANA: ALSO THAT PORTION OF PITT STREET
LYING BETWEEN LOTS 11 AND 12, 32 AND 33 IN SAID TOOLE'S ADDITION, VACATED UUNDER
DECLARATORY BESQOLUTION 463-1923; EXCEPT FROM THE ABOVE LOTS. THE NORTH 12
FEET OF LOTS 23 AND 24 TOOLES ADDITION TO THE CITY OF FORT WAYNL.
APPROPRIATED FOR THE WIDENING OF SCHELE AVENUE UNDER DECLARATORY
RESOLUTION 295-1914: ALSO, EXCEPT A STRIP 25 FEET WIDE QFF THE EAST SIDE OF LOTS
38,39 AND 40 IN TOOLE'S ADDITION TO THE CITY OF FORT WAYNE, APPROPRIATED FOR
THE QPENING OF FENKER AVENUE UNDER DECLARATORY RESOLUTION 463-1923, EXCEPT
LAND CONVEYED TO THE CITY OF FORT WAYNE FOR ALLEY PURPOSES ONTHE [7TH DAY
OF AUGLST, 1948, BY WORKERS' HOUSING CORP., AS SHOWN BY DEED RECORD 390, PAGES
81, IN THE QFFICE OF THE RECORDER OF ALLEN COUNTY, INDIANA:

COMMEMNCING AT THE NORTHEAST CORNER OF TWO ACRES OF LAND CONVEYED BY
SIMON EDSALL TO ANNA M. MCMAKEN AND SYLVENIS 8. COLEMAN ON NOVEMBER2Z,
1893; THENCE WEST ALONG THE NORTH LINE OF SAID MCMAKEN'S ANID COLEMAN'S
LAND, 581.37 FEET TO THE EAST LINE OF FENKER AVENUE FTOR A POINT OF BEGINNING:
THENCE NORTH 72-10/12 FEET; THENCE EAST PARALLEL WITH MCUOMAKENS AND
COLEMANS NORTH LINE, 132.84 FEET; THENCE SOUTT 72-10/12 FEET; THENCE WEST 132.07
FEET TO THE PLACE OF BEGINMING:COMMENCING 20-2/12 FEET MNORTH OF THE
NORTHEAST CORNER OF A PARCEL OF LAND CONVEYED BY SIMON-EDSALL TO GEORGE
MICHAEL ON MAY 25, 1889, CONTAINING TWO ACRES SITUATED IN THE EAST 2 OF TIIE
SOUTHEAST ' OF SECTION 7, TOWNSHIP 30 NORTH, RANGE 13 EAST; THENCE WEST
PARALLEL WITH THE NORTI LINE OF SAID MICHALL'S LINE, 4495 FEET TO THE
NORTHWEST CORNER OF THE INTERSECTION OF EDSALL AVENUE AND MCCORMICK
STREET. IN THE CITY OF FORT WAYNE, ALLEN COUNTY, INDIANA, FOR A POINT OF
BEGINNING: TIIENCE WEST 130,76 FEET T THE EAST LINE OF FENKER AVENUE: THENCE
WORTIH 1255 FEET; THENCE EAST 132.07 FEET: THENCE SOUTH 123.3 FEET TO THE PLACE
OF BEGINNING.



EXHIBIT B

Development Budgel

McCormick Place - Development Budeet

TOTAL
Acquisition - Land 370.000
Acquisition - Improvements 6.830.000
Rehabilitation/ hard costs 7.450.000

Scope of Work Additions
Hard Cost Contingency
Architect 'ees & Overheads
Zoning, Permits, Utilities
Legal - Development

Cost Certification

Insurance - builders risk
CNA & Environmental
Market Study & Appraisal
Survey

Relocation

LITTC Appln & Reservation Fees
TEB Costs

Construction Loan Interest
DFL Interest

Perm lLoan Costs

Title & Recording

Interim Debt Service Reserve
Replacement Reserve
Operating Reserve

Soft Cost Contingency

Dev Consultant

Developer Fee

TOTAL USES OF FUNDS
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EXHIBIT C

Litigation

MNone
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EXHIBIT D

Form of Bond

UNITED STATES OF AMERICA
STATE OF INDIANA COUNTY OF ALLEN
CITY OF FORT WAYNE, INDIANA

MULTIFAMILY HOUSING BOND OF 2020
(MCCORMICK PLACE APARTMENTS)

Mo, B—
ORIGINAL
INTEREST MATURITY ODRIGINAL AUTHENTICATION
RATE DATE DATE DATE
Ses Bond Purchase
As Deseribed Herein and Loan Agreement L2020 . 2020
and Note
PRINCIPAL AMOLUNT: THREE MILLION EIGHT HUNDRED FOURTEEN THOLSANID

SEVEN HUNDRED EIGHTY-TWO DOLLARS (53,514,782}
REGISTERED OWNER: MERCHANTS BANEK OF INDIANA

The City of Fart Wayne, Indiana (the “Issuer™), a political subdivision duly organized and existing
under the laws of the State of Indiana, for value received, hereby promises o pay in lawful manegy of the
United States of America to the Registered Owner listed above, bul solely from the payments on the Note
(as defined in the Bond Purchase and Ioan Agresment) pledged and assigned for the payment hereof, the
Principal Amaunt set forth above, or of so0 much of the Principal Amount as shall have been advanced,
unless this Bond shall have previously been called for redemption and payment of the redemption price
made or provided for or unless payments shall be accelerated as provided in the Bond Purchase and Loan
Agreement, and to pay interest on the unpaid principal amount hercof in like money, at the Tax-Exemp
Interest Rate, commencing on the first day of the first calendar month following the first Principal Advance
{as defined in the Bond Purchase and Loan Agreement) and continuing on the first day of each calendar
manth thereafter, through and including the Maturity Date (as set forth in the Note) or until the total sum
of all Principal Advances is paid in full and the Borrower has made its final draw request under the Bond
Purchase and Loan Agreement by and among the lssuer. MBI and the Borrower dated as of
2020 (the “Bond Purchase and Loan Agreement™), and has filed the Certificate of Substantial Com plctmn
for the Project as described in Section 15.3 of the Bond Purchase and Loan Agreement. Interest on each
Principal Advance will accrue from the date of the Principal Advance and be calculated on the basis of a
360-day vear applied to the actual number of days in each interest payment period. Upon receipt of each
Principal Advance, Merchants Bank of Indiana (“MBI7) shall make a notation on its books and records of
such Principal Advance. The books and records of MBI shall be determinative ol the amounts so advanced.

“Tax-Exempt Interest Rate” means the Applicable Rate, as defined in the Note.



The principal and premium, it any. of this Bond are pavable at the office of MBI in the City of
Carmel, Indigng, or at the principal office of any successor paying agent or, if pavment is made to a
depository, by wire transfer of immediately available funds on the payment date,

The Bonds are issued under and entitled to the security of the Bond Purchase and Loan Agreement
dated as of . 2020, duly executed and delivered by the Issuer, the Borrower and MBI, pursuant
to which Bond Purchase and Loan Agreement, the Note and all rights of the Issuer under the Loan
Documents. except certain rights to payvment for expenses, indemnity rights and rights to perform certain
discretionary acts as set forth in the Loan Documents, are pledged and assigned by the [ssuer to MBI as
securily for the Bonds.

This Bond is one of the Issuer’s Multifamily Housing Revenue Bonds of 2020 (MeCormick Place)
{the “Bonds™), which are being issued pursuant to Special Ordinance No, _ -20, adopted by the Common
Council of the Issuer on February 11, 2020 {the “Bond Ordinance™), and under the hereinafter described
Bond Purchase and Loan Agreement. in the aggregate principal amount of $3.814.782. The Bonds are
being issued for the purposes of financing all or any portion of the cost of the Project (as defined in the
Bond Purchase and Loan Agreement), by lending the proceeds of the Bonds to MeCormick Rehabilitation,
LLC (the “Barrower™), pursuant to the Bond Purchase and Loan Agreement, which preseribes the terms
and conditions under which the Borrower shall repay such loan and pursuant o which the Borrower will
execute and deliver to the lssuer the Note in a principal amount equal to the principal amount of the Bonds,
in order to evidence such loan.

The Bond Purchase and Loan Agreement provides for the payvment of the purchase price of the
Bonds in one or more Principal Advances (as delined in the Bond Purchase and loan Agreement). If
ownership of the Bonds is transferrad prior to MBI having made all Principal Advances contemplated under
the Bond Purchase and Loan Agreement, the transferee of the Bonds shall take ownership subject to the
obligation to make additional Principal Advances until the maximum 53,814,782 of purchase price has been
advancad or until the Borrower makes its linal draw request under the Bond Purchase and Loan Agreement
and files the completion certificate for Project, as described in Section 4.3(b) of the Bond Purchase and
Loan Agreement.

THE OWNER OF THIS BOND, BY ACCEPTANCE OF THIS BOND, TIERERY AGREES TO
ALL OF THE TERMS AND PROVISIONS IN THE BOND PURCHASE AND LOAN AGREEMENT
AND THIS BOND AND ACKNOWILEDGES THAT:

1. It is an institwtional “accredited investor™ {as definad in Rule 301(a) 1) (2), (3), (3], (O]
or (7) under the Securities Act of 1933, as amended (the “1933 Act™)), purchasing Bonds for its own
account ar for the account of another such institutional “accredited investor”, and. with the exception of
the purchaser’s intent to sell a participation interest in the Bonds to another accredited investor, it is
acquiring the Bonds for investment purposes and not with a view to, or for ofter or sale in connection with,
any distribution in violation of the 1933 Act. It has such knowledge and experience in fingncial and
business matters as to be capable of evaluating the merits and risk of its investment in the Bonds and invest
in or purchase szeurities similar to the Bonds in the normal course of its business, and it and any investor
accounts for which it is acting are able to bear the economic risk of its or their Investment for an indefinite
period of time. It confirms that neither the Issuer nor any person acting on its behalf has oftered to sell the
Bonds by, and that it has not been made aware of the offering of the Bonds by, any form ol general
solicitation or general advertising, including, but not limited to, any advertisement, article, notice or other
communication published in any newspaper, magazine or similar media or a broadcast over television or
radio,



2. [0 is Familiar with the lssuer and the Borrower; it has received such information concerning

the Issuer and the Borrower, the Bonds as it deems to be necessary in connection with investment in the
Bonds. It has received, read and commented upon copies of the Bond Purchase and Loan Agreement and
the Loan Documents. Prior to the purchase of the Bonds, it has been provided with the opportunity to ask
questions of and receive answers from the representatives of the Issuer and the Borrower concerning the
terms and conditions of the Bonds, the tax status of the Bonds, legal opinions and enforceability of
remedies and the security therefor, and to obtlain any additional information needed in order (o verify the
accuracy of the information obtained 1o the extent that the Issuer and the Borrower possess such
information or can acquire it without unreasonable effort or expense. It is not relving on Krieg DeVaull,
LLP for information concerning the financial status of the Issuer or the Borrower or the ability of the Issuer
or the Borrower to hanor its financial oblisgations or other covenants under the Bonds, the Bond Purchase
and Loan Agreement or the Loan Documents.

3, Itis acquiring the Bonds for 115 own account or for the account of another such institutional
“aceredited investor™ with no present intent to resell with the exception of the purchaser’s intent to sell a
participation interest in the Bonds to another aceredited investor; and will not sell, convey. pledge or
otherwise transfer the Bonds without priar compliance with applicable registration and disclosure
requirements of state and federal securities laws,

4, It understands that the Bonds have not been registered under the 1933 Act and, unless so
registered, may not be sold without registration under the 1933 Act or an exemption therefrom. [t is aware
that it may transfer or sell the Bonds only if the [ssuer shall first have received (1) a satisfactory opinion of
counsel that the sale or transfer will not violate the 1933 Act, the Securities Exchange Act of 1934, as
amended, or the Tnvestment Company Act of 1940, as amended, or regulations issued pursuant to such
Acts, or (ii) a no-action letter of the staft of the Securities and Exchange Commission that the stafl will
recommend that no action be taken with respect to such sale or transfer, or (111} 4 certificate stating that il
reasonahly believes that the transferee is a “Qualified Institutional Buyer™ within the meaning of Section
{a) of Rule 1444 ("Rule [44A™) promulgated by the Securities and Exchange Commission pursuant 1o the
1933 Act and has informed the transferse of the transfer restrictions applicable to the Bonds and that the
transferar may be relying upon Rule 144A with respect to the transfer of the Bonds.

5. It understands that the sale or transfer of the Bonds in principal amounts less than
S100,000 is prohibited other than through a primary ofTering.

f. It has investigated the security for the Bonds 1o its satisfaction, and it understands that the
Bonds are pavable from loan repayments from the Borrower under the Loan Documents. It further
understands that the [ssuer does not have the power or the authority 1o levy a tax w pay the principal of or
interest an the Donds,

7. It recognizes that the opinions it has received express the professional judgment of the
atlorneys participating in the transaction as to the legal issues addressed herein. It also recognizes that, by
rendering such opinions, the attorneys do not become insurers or guarantors of that expression of
professional judgment. of the transaction opined wpon. or of the future performance of parties to such
transaction, nor does the rendering of the opinions guarantee the cutcome of any legal dispute that may
arise out of the ransaction.

I'he Bonds are issuable in registered form without coupens in the denominations of 5 100,000 and
any §1 integral in excess thereof. The sale or transfer ol this Bond in principal amounts of less than 5100,000
is prohibited other than through a primary offering. This Bond is transferable by the registered holder hereol
in person or by its attorney duly authorized in writing at the office of the Controller of the Issuer, but only
in the manner, subject to the limitations and upon payment of the charges provided in the Bond Purchase
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and Loan Agreement and upon surrender and cancellation of this Bond. Upon such transfer a new registered
Bond will be issued 10 1he ranslerge in exchange therefor,

The Issuer and the Paying Agent may deem and treat the Registered Owner hereof as the absoluie
owner hereol for the purpose of receiving payment of or on account of principal hereof and premium, if
any, hereon and interest due hereon and for all ather purposes, and neither the Issuer nor the Paying Azcnt
shisll be alTected by any notice to the contrary.

If sufficient funds are on deposit in the Bond Fund, pursuant to the Bond Purchase and Loan
Agreement, the Bonds shall be subject to redemption prior to maturity at the option of the lssuer and at the
direction of the Borrower, on any date, upon 30 davs’ notice, in whale or in part in such order of maturity
s the Issuer shall direct and by lot within maturities on any date, from any moneys made available for that
purpose, 4l face value withoul premium, plus accrued interest to the date fixed for redemption.

The Bonds shall be redeemed upon the oceurrence of certain events deseribed in the Bond Purchase
and Loan Agreement, if sufficient funds for such redemption are on deposit with MBI, When called for
redemption as a result of any such event. the Bonds shall be subject to redemption by the Issuer in whole
on any date at a redemption price of 100% of the principal amount of the Bonds being redeemed plus
accrued interest to the redemption date and without premium.

If any of the Bonds are called for redemption as aforesaid, notice thereof identifying the Bonds to
be redeemed will be given by mailing a copy of the redemption notice by first class mail not less than 30
days nor more than 60 days prior to the date Ased For redemption o the Registered Chwner of the Bonds 1o
be redeemed at the address shown on the registration books; provided, however, that failure 1o give such
notice by mailing. or any defect therein with respect o any registered Bond, shall not affect the validity of
any proceedings for the redemption of other Bonds,

All Bonds so called for redemption will cease to bear interest on the specified redemption date.
provided Tunds for their redemption are on deposit at the place of payment at that time. and shall no longer
be protected by the Bond Purchase and Loan Agreement and shall not be deemed to be outstanding under
the provisions of the Bond Purchase and Loan Agreement.

This Bond is transferable by the Registered Owner hereof at the office of the Controller of the
[ssuer upon surrender and cancellation of this Bond and on presentation of a duly executed written
instrument of transfer, and thereupon a new Bond or Bonds of the same aggregate principal amount and
maturity and in authorized denominations will be issued to the transferee or transferses in exchange
therefor.

The Bonds, and the interest pavable thereon, do not and shall nol represent or constitute a
debt of the Issuer within the meaning of the provisions of the constitution or statutes of the State of
Indiana or a pledge of the faith and credit of the Issuer, The Bonds, as to both prineipal and inferest,
are not an obligation or liability of the State of Indiana, or of any political subdivision or taxing
authority thereof, but are a special and limited obligation of the Issuer payable solely and only from
the funds and accounts held under the Bond Purchase and Loan Agreement and payments to be
made on the Note issued under the Bond Purchase and Loan Agreement pledged and assigned for
their payment in accordance with the Bond Purchase and Loan Agreement (*Collateral™). Neither
the faith and eredit nor the taxing power of the Issuer, the State of Indiana or any political subdivision
or taxing authority thereof is pledged to the payment of the principal of or premium, if any, or interest
on the Bonds. The Bonds do not grant the owners or holders thereof any right to have the lssuer, the
State of Indiana or its General Assembly, or any political subdivision or taxing authority of the State
ol Indiana, levy any taxes or appropriate any funds for the payment of the principal of or premium,
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il any, or interest on the Bonds. No covenant or agreement contained in the Bonds or the Bond
Purchase and Loan Agreement shall be deemed to be a covenant or agreement of the Fort Wayne
Feonomic Development Commission (the “Eeonomic Development Commission™), the Issuer or of
any member, director, officer, agent, attorney or employee of the Economic Development
Commission or the Issuer in his or her individual capacity, and neither the Economic Development
Commission, the Issuer nor any member, director, officer. agent, attorney or employee of the
Economic Development Commission or the Issuer executing the Bonds shall be liable personally on
the Bonds or be subject to any personal liability or accountability by reason of the issuance of the
Bonds.,

The holder of this Bond shall have no right to enforce the provisions of the Bond Purchase and
Loan Agreement or to institule action to enforce the covenants therein. or to take any action with respect Lo
any event of default under the Bond Purchase and Loan Agreement. ar to institute, appear in or defend any
suit or other proceedings with respect thereto, except as provided in the Bond Purchase and oan
Agreement. In certain events, on the conditions, in the manner and with the effect set forth in the Bond
Purchase and Loan Agreement, the principal of all the Bonds issued under the Bond Purchase and 1oan
Agreement and then outstanding may become or may be declared due and payable before the stated maturity
thereof, together with interest scerved thereon, Moedifications or alterations of the Bond Purchase and [oan
Agreement, or of any supplements thereto, may be made to the extent and in the circumstances permitted
by the Bond Purchase and Loan Agreement.

[t is hereby certified that all conditions. acts and things required ta exist. happen and be performed
under the laws ol the Stle of Indiana and under the Bond Purchase and Loan Agresment precedent to and
in the issusnce of this Bond exist, have happened and have been performed, and that the issuance.
authentication and delivery of this Bond have been duly authorized by the Issuer,

This Bond shall not be valid or become obligatory Tor any purpose or be entitled 1o any security or
benelit under the Bond Purchise and Loan Agreement until the certificate of authentication hereon shall
have been duly authenticated by the execution by the City Clerk of the Issuer,



IN WITNESS WHEREQT, the City of Fort Wawvne, Indiana, has caused this Bond 1o be executed
in its name and on its behalf by the manual or facsimile signature of its Mayor and i1s corporate seal (o be
hersunte aftixed manually or by facsimile and attested o by the manual or facsimile signature of its City
Clerk, all as of the Original Date set forth above.

THE CITY OF FORT WAYNE, INDIANA

By _ -
Thomas C. Tlenry, Mayor

(SEAL)

ATTEST:

Luna R, Keesling, City Clerk
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(FORM OF CITY CLERK'S CERTIFICATE OF AUTHENTICATION)

This Bond is one of the Bonds described in the within-mentioned Bond Purchase and l.oan
Agregment,

CITY OF FORT WAYNE, INDIANA

By:

City Clerk of Issuer



ASSIGNMENT

FOR VALUE RECEIVED the undersigned herebv  sells, assigns and transfors  unio
- { Please Print or Typewrite Mame and Address) the within Bond and all
rights.  title  and  interest  thereon, and  hereby  irrevocably  constitutes  and  appoints
altorney to transfer the within Bond on the books kept for registration
thereol, with Tull power ol substitution in the premises.

MNOTICE: The signature to this assignment musl Dated;
correspond with the name of the registered owner

as it appears upon the face of the within Bond in

every  particular,  without  alteration  or

enlargement or any change whatever.

SIGNATURE GUARANTEED:

MNOTICE: Signature(s) musl be guaranteed by an
eligible guarantor instilution  participaling in &
Securities Transfer  Associstion  recognized
signature guarantee program.

The following abbreviations, when used in the inscription on the face of this certificate, shall be
construed as though they were written out in full according to applicable laws or regulations:

LMNIF TRAN MIN ACT Custodian
{Cust) (Minaor)

under Uniform Transfars to Minors Act

{State)

TEN COM - as tenants in common

JTTEN = as joint tenants with right of survivorship and not as tenants in
COMMmon

Additional abbreviations may also be used though not in the above list.
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EXHIBIT E

[isbursernent Reguest

DISBURSEMENT REQUEST

STATEMENT NO. REQUESTING DISBURSEMENT OF FUNDS
FROM THE CONSTRUCTION ACCOUNT
OF THE CONSTRUCTION FUND PURSUANT TO THE
BOND PURCHASE AND LOAN AGREEMENT
DATED AS OF L2020 BY AND AMONG
THE CITY OF FORT WAYNE, INDMANA,
MOCORMICK REHABILITATION, LLLC
AND MERCHANTS BANK OF INIDTANA

Pursuant to Scction 4.3 of the Bond Purchase and Loan Agreement (the “dgreement™) by and
among the City of Fort Wavne, Indiana (the “fsier”™), MeCormick Rehabilitation, LLC (the “Borrower™)
and Merchams Bank of Indiana (the “Hond Purchaser™), the undersioned Authorized Borrower
Representative herehy requests and authorizes the Bond Purchaser, as depository of the Construction Fund
crezted by the Bond Purchase and Loan Agreement. to advance the monies deposited in the Canstruction
Account and the Costs of [ssuance Account of the Construction Tund that are indicated below to the

Borrower 1o fund the Project:

SEEATTACHED ITEMIZED STATEMENT OF COSTS

This statement constitules the approval of the Borrower of each disbursement hereby requestad
and authorized.

This duy of .20

Authorized Borrower Eepresentative

m
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BILL NO. $-20-01-38 |\ /

REPORT OF COMMITTEE ON FINANCE
February 11, 2020

Sharon Tucker Chair

Jason Arp Co-Chair
All Council Members

A Special Ordinance authorizing the City of Fort Wayne, Indiana, to issue one or
more series of its City of Fort Wayne, Indiana Multifamily Housing Revenue
Bonds of 2020 (McCormick Flace Apartments) and its note (with such further
series or other designation as determinad to be necessary, desirable or
appropriate) and approving and authorizing other actions in respect thereto

Maximum aggregate principal amount not to exceed $10,500,000

COMMITTEE ON FINANCE HAVE HAD SAID Ordinance under consideration
and beg leave to report back to the Common Council that said Ordinance

DO NOT PASS ABSTAIN NO REC

LANA R. KEESLING

CITY CLERK
SN T

/ 7= 37\[*"9 ;o
“ R e
( A,{}&_ T e tators,
4 et N




Public Hearing Date: N/A

Read the first time in full and on motion by Councilperson Tucker.

Read the second time by title and referred to the Finance Committee.

Read the third time in full and on motion by Councilperson Tucker, placed on passage by
the following vote:

TOTAL VOTES AYES NAYS  ABSTAINED  ABSENT
AR m X n 0
CHAMBERS < 0 0 0
DIDIER < O 0 =
ENSLEY O 5 0 0
FREISTROFFER < 0 0 0
HINES < O O 0
JERL X O O O
PADDOCK = O 0 O
TUCKER 3 O 0 —
.r”f-__-“\
DATED: February 11, 2020 A ”‘f?*’mw%w

LCANAR. KEESLING ELT,#‘ CLERK

Passed and adopted by the Common Council of the City of Fort Wayne, Indiana, as

Special Ordinance No. $-20-01-38\on the 11th day of February , 2020
ATTEST

e ©

{ D — T M/’

u /{m 7S —7{,@4@“ / %

TANAR. KEESLING [/ / / PRESIDING OFFICER

CITY CLERK /

Presented by me to the Mayor of the City of Fort Wayne, Indiana, on the 12th
of February 2020, at the hour of C{ !:| o’clock A.M. E.S.T.

g

{ 7?5,&1 hl WM*W"’“\

LANA R. KEESLING, CITY €LERK
co

T
Approved and signed by me this /'3 day of S Fpe 92
2020, at the hour of /- 2¢  gelock Jow  EST.

RECEVED I 21

THOMAS C. HENRY, MAYOR
FES 132020

LANA R KEESLING
CITY CLERK




